GOVERNMENT
OoF
THE DI STRI CT OF COLUMBI A
+ + + + +
BOARD OF ZONI NG ADJUSTMENT
+ + + + +
PUBLI C HEARI NG
+ + + + +
TUESDAY
JULY 17, 2001
+ + + + +
The Regul ar

441 4th Street, N W,
notice at 9:30 a.m,

Meeting convened
Washi ngton, D.C

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

SHEI LA CRCSS REI D
ANNE RENSHAW
GECFFREY GRI FFI' S
DAVI D LEVY

Chai r per son

Vi ce Chai r person
Board Member

Board Menber

ZONI NG COWM SSI ON MEMBER PRESENT:

CAROL J. M TTEN Conmi ssi oner

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701

in Room 220 Sout h,
20001,
Sheila Cross Reid, Chairperson,

pursuant to
presi di ng.

www.nealraross.com



COWM SSI ON STAFF PRESENT:

Jerrily R Kress, Director, Ofice of Zoning
Beverly Bailey, Ofice of Zoning
Paul Hart, O fice of Zoning

John Nyarku, Office of Zoning

OTHER AGENCY STAFF PRESENT:

Maxi ne Brown- Roberts, Office of Planning
St even Cochran, O fice of Planning

D. C. OFFI CE OF CORPORATI ON COUNSEL:

Mari e Sansone, Esq.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701

www.nealraross.com



CONT-E-N-T-S

AGENDA | TEM PAGE

PRELI M NARY MATTERS . .. .. . e 7

ALl PEOPLE:

16727 ANC-2C ... 8
W TNESSES

S, GREEN .. 9
W JOHNSON .. 12
J.A. SMTH, JR 13
SUZANNE REATIG ... . e 15
DORI'S BROOKS . ... e e e 56

of :

of :

16729 ANC-8C . ... 96
NORMAN M GLASGOW JR., ESQ ........ ... .. .. ... 97
Hol  and and Kni ght, LLP

Suite 400

2100 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20037
(202) 955-3000

W TNESSES

BRANDON BELLAMY . . .. 108
BRUCE KENNETT ... .. e 128
JAY SPIECGEL ... 130
CHARLES MENEAR ... 131
MARY CUTHBERT . ... . . e 133
ALETHEA CAMPBELL . ...... ... . . . . 136
VIRA NTA MAJOR .. e 139

NATE GROSS, ESQ ... . i e e e e 164
Arnol d and Porter

555 12th Street, N W

Washi ngton, D.C. 20004

(202) 942-5000

W TNESSES
CRAI G GOODMAN . .t e 179

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



CONT-E-N-T-S (Conti nued)

AGENDA | TEM PAGE
W TNESSES (Continued)
ANN GOODMAN . vttt e e e e e 195
ARTURO BELLOW ...ttt e e e e e e e e e et e 206
NATE GROSS ... .. e e e e 239, 252
TOM VOGT oot e e e 242
ALAN M TCHELL ...ttt e e e 247
MARY CARTER .. ... i 250

PRELI M NARY MATTERS

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-RROCEEDI-NGS
(9:45 a.m)

CHAI RPERSON CROSS REID: The hearing will please
come to order.

Good norning, |ladies and gentlenen. This is July
17th public hearing of the Board of Zoning Adjustment of the
Di strict of Colunbia.

My nane is Sheila Cross Reid, Chairperson.

Vi ce Chairperson Anne Renshaw is joining ne, as
well as Jeff Giffis.

Today we have a new nenber, David Levy from the
Ofice of the National Capital Planning Conm ssion, who is
repl aci ng Susan Hi nton.

Vel cone to the BZA

This is the first day he will be sitting.

MEMBER LEVY: Thank you. It's a pleasure to be
here.

CHAI RPERSON CROSS REID: Thank you.

Al so representing the Zoning Conmi ssion is Carol
Mtten.

Copies of today's hearing are available to you.
They are located to ny left near the door. Al'l  persons
planning to testify in favor or in opposition are to fill out

two wi tness cards. These cards are |ocated on each end of the

table in front of us.
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When coming forward to speak to the Board, please
give both cards to the reporter, who is sitting to ny right.

The order of procedure for special exception and
variances is:

One, statenment of witnesses of the Applicant;

Two, government reports, including Ofice of
Pl anni ng, Departnment of Public Works, et cetera.

Thr ee, report of the Advisory Neighborhood
Conmi ssi on;

Four, parties and persons in support;

Five, parties and persons in opposition;

Si x, closing remarks by the Applicant.

Cross examination of the witnesses is perntted
by the Applicant or parties. The ANC within which the party is
| ocated is automatically party in the case.

The record will be closed at the conclusion of
each case, except for any material specifically requested by
the Board, and the staff will specify at the end of the hearing
exactly what is expected.

The Sunshine Act requires that the public hearing
on each case be held in the open before the public. The Board
may, consistent with its rules of procedure and the Sunshine
Act, enter executive session during or after the public hearing
or on a case for purposes of reviewing the record or
del i berating on the case.
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The decision of the Board in these contested
cases is to be based exclusively on the public record. To
avoi d any appearance to the contrary, the Board requests that
persons present not engage memnbers of t he Board in
conversati on.

Pl ease turn off all beepers and cell phones at
this time so as not to interrupt these proceedi ngs.

The Board wll now consider any prelimnary
matters. Prelimnary natters are those which relate to whether
a case should be heard today, such requests for postponenent,
conti nuance, or wthdrawal, or whether proper and adequate
noti ce of the hearing has been given.

If you are not prepared to go forward with the
case today or if you believe that the Board should not proceed,
nowis the tine to raise such a matter.

Does the staff have any prelimnary matters?

MS. BAILEY: No, Madane Chair.

CHAI RPERSON CROSS REI D: Okay. Wbuld you pl ease
call the first case of the norning, the first and only case.

MS. BAILEY: Menbers of the Board, good norning.

My nane is Beverly Bailey, and to my left is M.
Paul Hart.

The first case is Application No. 16727 of the
Untied House of Prayer for Al People, pursuant to 11 DCWMR
3103.2, for a use variance to build a new apartnent house under
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Subsection 330.5, not neeting the lot occupancy requirenents
under Section 403 and the parking requirenments under Subsection
2101.1. The property is located in an R-4 district at preni ses
626 S Street, N.W, Square 442, Lots 864 and 865.

Al'l those wishing to testify, please stand. All
t hose persons wishing to testify on the united House of Prayer
case, please stand. Raise your right hand.

(Whereupon, the w tnesses were duly sworn.)

MS. BAILEY: Thank you.

Members of the Board, we have a report from the
O fice of Planning. That report needs to be waived into the
record.

W also have a report from the Departnent of
Public Works and from the ANC. The Board may want to take a
| ook at the ANC report. Although it was tinely filed, it does
not contain all of the technical requirenents that we normally
see in simlar types of reports.

Madame Chair, the case is ready to go forward.

CHAI RPERSON CROSS REID: Thank you.

Al'l right. Cone forward, please.

Ckay. Al right. What you need to do is turn
your mic on. Each person who's going to be speaking, give your
nanme and your address.

MR. GREEN: Good morning, Midanme Chair, and to
t he di stingui shed nenbers of the Board.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

9

My nane is Apostle S. Green, and | direct special
projects for Bishop Madison, United House of Prayer. I work
out of the office at 1117 Seventh Street, N W, Wshington,
D.C., and am pleased today to be joined by our architect, M.
Suzanne Reatig; also by Apostle W Johnson, who is the
assi stant pastor of the congregation |ocated in the block where
the proposed devel opnent is situated.

And |1'm also pleased to be joined by Apostle J.
Smith, who is the assistant pastor of the national headquarters
congregation of the United House of Prayer at 601 M Sreet,
N. W, Washi ngton, D.C.

Madane Chair, we're pleased to be here to appear
before you this norning. I conme in behalf of Bishop S.C
Madi son, United House of Prayer, to respectfully request the
perm ssion of the Board to approve our various applications so
that we can go forward and construct sonme very badly needed
af fordabl e housing in the Shaw comrunity.

We had the privilege of neeting with the Mayor of
the city, Mayor WIllianms, a few weeks ago, and on Bishop
Madi son's behalf, we pledged our efforts on behalf of the
United House of Prayer to support the Mayor's initiatives in
af f ordabl e housing in the District of Columnbia.

As you know, there's been an appreciable
popul ation loss in the city because of the lack of affordable
housi ng. We certainly can't do the entire job, but we'd like
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to do our snmull part in adding to the stock of affordable
housing in the District of Colunbia. That's what we'd like to
do on that site.

The United House of Prayer has been located in
that block, the 1700 block of Seventh Street, N W going back
al nrost 70 years. We've been in that block and have maintained
a place of assenbly and worship.

And in keeping with the United House of Prayer's
pur pose of building houses of prayer and worship, the Bishop of
the House of Prayer has seen fit to extend that vision to also
nove in the direction of supplying housing in which people can
live, in addition to Houses of Prayers, and this devel opnment
today is in keeping with that.

We presently have under construction in the 1700
bl ock of Seventh Street an eight unit apartnent building that's
presently under construction for which M. Reatig is the
architect, and we've just conpleted wthin the past year
anot her eight unit apartnent building directly on the corner of
Seventh and S and that's also being used by Howard University
on the ground floor as a welcone center so that they wll have
a presence at the Seventh and S Metro stop.

We've just cone to kind of speak; the mnisters
have cone to speak in behalf of the philosophy of the United
House of Prayer, and our architect is here to respond to any
technical questions and present the technical side of this
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application.

Let ne just close by saying that we were pleased
al so that we had the opportunity to appear before the Advisory
Nei ghbor hood Conmmi ssion, ANC-2C, and | noted that there was a
comment that their report may not have been detail ed perhaps as
you wanted it, but | assure you that the Advisory Neighborhood
Commi ssion 2C voted wunaninmous support and approval for the
efforts of the United House of Prayer to go forward with this
housi ng devel opnent .

Havi ng said that, we're pleased to be here today,
Madane Chair.

CHAI RPERSON CROSS REID:  Okay. Thank you very
much.

MR. JOHNSON: Good norning, Madane Chair. My nane
is Apostle W Johnson. I'"'m the assistant pastor of the United
House of Prayer, Shiloh M ssion (phonetic), located at 1721-1/2
Seventh Street, N W

Adj acent to the House of Prayer and other
properties around this particular parcel that we're concerned,
| feel that if it's possible that we could nmaintain it and have
that location, it would help beautify the rest of that bl ock,
which is badly needed for the rear and the front.

We just celebrated | ast week the 70th year in the
bl ock. Although I haven't been there 70 years, 1've been there
55 of them

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12

(Laugher.)

MR.  JOHNSON: And we're pleased to be proud to
see the renovation of the whole area becoming built up to
beautify the Seventh Street corridor

And many people come to worship there, and they
concur with what the House of Prayer is doing in that area.
Many have canme and thought that by rising up that we would nove
out of the nei ghborhood.

No, we stayed where we started. They started 70
years ago, and they're still there, and many have joined, and
many soul s have been saved because of that purpose.

And | feel that if we could get this opportunity
to build, that would be another stone in the block to be able
to show the people that the House of Prayer is noving forward.

And | appreciate this tine that | have to speak,
and thank you.

CHAI RPERSON CROSS REID: Thank you.

MR. SM TH: Good morning, Midanme Chair, to the
Boar d.

I am pl eased to be here this nmorning in behal f of
the Honorable Bishop S.E. Mdison to speak concerning this
property.

W have been in the forefront of providing
af f ordabl e housi ng. Through the construction of this city,
we' ve seen so many of the | ower class citizens being displaced.
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Qur bi shops have stepped in and gave them affordabl e housi ng.

We know that we can't be born in heaven and live
down here. We have to live here also, and | feel that in
getting these properties and regenerating the neighborhood,
that it will not only give encouragenent to our young people
that there's someone who cares about them if they see that the
housing that is built is so expensive they can't even afford
it, but when they see sonebody that is looking out in their
behal f, it gives them hope that there is a way out.

And 1'm please to say that Bishop Midison is

providing this way out, and with your help, I'mquite sure that
we will be able to continue what we're doing.
Thank you.

CHAI RPERSON CROSS REI D Thank you.

I think that at this juncture, let me point out a

coupl e of things. One is that 1'd like to first comrend the
church because | am very much aware of the work that you've
done.

MR. GREEN: Thank you.

CHAI RPERSON CRCSS REID:  And that you have in the
forenpst provided some affordable housing in the city,
particularly in Shaw.

MR. GREEN: Thank you, Madane Chair.

CHAI RPERSON CROSS REI D: I'"'m very much aware of
t hat .
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However, what we need to do this norning in order
to be able for you to be able to make your case is that you're
here in consideration of a variance.

MR. GREEN: Yes.

CHAlI RPERSON CROSS REI D And | don't know if
anybody explained to you about the three pronged test for a
variance in regard to the property being uni que or unusual, and
wherein it would be a practical difficulty for you to conply
with the existing zoning regul ations.

I s anyone anmpbng you prepared to make that case?

MR. GREEN: Ms. Reatig, the architect.

CHAI RPERSON CRCSS REID: All right.

MS. REATIG | amthe one who wll.

CHAI RPERSON CROSS REI D Al right. Okay. Al
right. Thank you very nuch.

This is what we need to really dwell on so that
we could see how, in fact, we would be able to assist, you
know, with granting the variance, predicated on your ability to
be able to nake your case this norning.

M5. REATIG I"m Suzanne Reatig. I"m the
architect for the United House of Prayer on this project, and
as Apostle Green said before, | designed for them an eight unit
apartnent that is on construction now on Seventh Street.

And I'll come to the Board and present this case.

CHAI RPERSON CROSS REI D Okay. Ma' am you need
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to speak into the mic. |If you would cone over to the board and
then --

MS. REATI G Okay. I will speak |oud. Ckay?
You let me know if it's |oud enough.

CHAlI RPERSON CROSS REI D: | don't know. The
recorder is shaking his head.

Wiy don't you bring the easel up closer to the
tabl e where the mcrophone is and that mght --

MS. REATIG  Ckay, okay.

CHAI RPERSON CROSS REI D Okay.

MS. REATIG  That's good.

CHAI RPERSON CROSS REI D: I'"'msorry. Sir, did you
gi ve your name and your address when you spoke?

MR. SMTH | gave ny nane. | don't think | gave
nmy address.

CHAI RPERSON CRCSS REID:  Okay, but could you just
give both again, please, because one Board nenber didn't get
it?

MR. SM TH: Apostle J.A  Smith, Jr., 1327
Sheridan Street, N.W, Washington, D.C.

CHAlI RPERSON CROSS REID:  Okay. Thank you.

M5. REATI G This is the -- north is going up.
This is S Street here; Seventh Street. This is Ad Oegon
Avenue (phonetic). On this side is Florida Avenue here. Fifth
Street is on this side.
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The yellow mark, that's our side. This is where
we proposed to build an apartment building. Currently there is
an apartment building on this side. This is the apartnent
buil ding. You see from one side there is S Street, and on two
sides we have allies, an alley here and an alley here.

This is the alley here and in the back, and this
is here, S Street. There is now a space between these two
bui | di ngs, between this building and the buil di ng next door.

So there are two entrances, two staircases to
this building, and there are a total of 12 apartnent buil di ngs.

Each unit is about 350 square feet. It's tiny
apartnment. The ceiling is very low. Nothing conforms to code
not the stairs, and there is no air conditioning.

So to renovate these wunits, we wll have to

reduce the nunber of the apartments from 12 to six to nmake them

livable, and then by putting air conditioning, we will have to
reduce the ceiling. So the expense will be trenendously, and
we will have very comprom sed, small units.

Currently this building is occupying only 20
percent of the site. The site is -- | would showit fromthe -
- the site is here, 45 feet, and then it changes to 50 feet
about one third of the length, and the length of the site is
168 feet. So we have a site that is over 8,000 square feet.

If we do go by the zoning of R4, all we can do
is put two townhouses in the front. That will leave all of the
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back enpty. W won't be able to build any other buildings
t here because there is no access fromthe nmain street.

So what we are proposing is an L shaped buil ding

that will have an open court. The entrance will be from here.
The entrance will be from here to the court, and again, we
will have -- it wll be kind of three buildings, one, two,
three, and each one will have its staircase, and each door we
will have two apartnments, except on the first floor here, we
will elimnate the apartnent because we need an entrance to the
court. This will be open here, conpletely open, and in the
back, |'m taking one space here for parking, and this was to

accommodate all of the parking so that we won't need a variance
for the parking.

So now we are proposing to have 16 units that
will vary between 650 square feet to 920 square feet. I think
we have two units that are one bedroons, and al the rest are
two bedroom units.

This is the alley here, and that's the building
that we are proposing. That will be the entrance, the open
entrance to the court. That will be fromhere, this way.

The site is kind of nice because we have exposure

on three sides. W have S Street. W have an alley here and
an alley here on this side. So each apartnent will be quite
nice because it will have two sides of exposure and will have

wi ndows and ventil ation on both sides.
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So like the units here will have the corner, and
these ones will have these two sides and here, the back, and
the court and the sanme thing here, the front and the court. So
these will be quite nice apartnent buil dings.

And we will be able to utilize 60 percent of the
site as it is on R4. R4 allows occupancy of 60 percent. |If

we did townhouses, we would be able to occupy maybe 20 percent
of the site, and we do want to occupy 60 percent and provide
nore units, and that's because the site is very skinny and
| ong. It's 45 here. It's 50 at the back and here, but it's
168 feet long. So it's over 8,000 square feet, and we want to
cover 60 percent of it, as allowed in R-4.

W are not asking as the variances the parkings
are. Now we are asking only for the variance of the use
because instead of R-4, we are asking apartnents.

W are providing the right amunt of parking
spaces. W are covering the 60 percent as allowed in R4, and
we are going with a three story building. So the height
limtation as indicated in the zoning, we won't exceed 40 feet
for the three floor building.

The building will not be a stranger in the
nei ghborhood as an apartnment building. The scale wll be
conpati bl e.

Just across the street, exactly across the
street, there is the Wnder Bread factory here that will
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probably be renovated. | think it belongs now to the devel oper
Jemal, and this building that belongs to United House of
Prayer. That is an apartment building and has little on the
first floor, is at the corner -- it is here -- is at the corner

of Seventh and S.

This building here is on the northwest corner
here, just across the street from S Street on this side, and
it's a big unit. I think it will be used as a nursing hone,
and these apartnent buildings are on the other side, on S
Street here.

So there are apartnment buildings in the area, and

as you can see, the subway station is just across the street

fromour project. So it will be very desirable to increase the
density and have nore people living in the city near the
subway.

I think | represented, and if you have any
questions, |'ll be happy to answer.

CHAI RPERSON CROSS REI D: Thank you very nmuch.
I'm glad that you did clarify for us your reasoning behind
requesting the variance because in the submission, we really
didn't have rmuch to go on.

Board nenbers, questions?

(No response.)

CHAI RPERSON CRCSS REID:  Okay. | do have one.

Turn back to the other side of that particular
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board. Okay. Now, if | understand you correctly, you're
contending that R-4 zoning will allow townhouses.

M5. REATIG  Correct.

CHAI RPERSON CROSS REI D And Dbecause of the
configuration of that particular site, you can only put two.

MS5. REATIG  Yes, because | have a frontage on S
Street that is very narrow. It's 45 feet, and we cannot enter
froman alley or --

CHAI RPERSON CROSS REID:  It's |andlocked? |Is the
al l ey |l andl ocked in the back? You said you can't enter?

MS. REATI G No, we can enter, but you can build
on the alley. You have to have a frontage.

CHAI RPERSON CROSS REID: Right, okay. | see what
you' re sayi ng. You can't build on the alley. So you have to
have the frontage on S Street.

MS. REATIG Right.

CHAI RPERSON CROSS REI D VWiich will allow only

t wo.

MS. REATIG Al right.

CHAI RPERSON CROSS REID:  So then you're saying --
oh, |I see. | don't know why | said "landl ocked." | see you've

got the cars, the parking in the back.
So it would be a lot of wasted land --
MS. REATIG  Exactly.
CHAlI RPERSON CROSS REI D -- that couldn't be
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utilized otherw se --

MS. REATIG  Right.

CHAlI RPERSON CROSS REI D -- because of the fact
that you have to have the frontage on the front. So that is
the practical difficulty, the fact that it does not allow for
the -- to optimze the maxi num use of the site there in order
to be able to provide nore housing.

M5. REATI G Ri ght. So we cannot build -- we
will be able to cover here, but we won't be able to have other
units that don't have the front.

CHAI RPERSON CROSS REI Dt Well, nothing can be
done with the other --

MS. REATIG So this will be left over.

CHAI RPERSON CROSS REI D You' ve used 20 percent

of the lot occupancy, and then the remai nder of it would just

be --

MS. REATIG | can't do anything, yeah.

CHAI RPERSON CROSS REID:  Okay. Thank you.

MS. REATIG  Yeah.

CHAI RPERSON CRCSS REID: Al right.

MS. REATIG So this way we have an L shaped
bui I di ng.

CHAlI RPERSON CROSS REID:  Sure.

M5. REATIG And the entrance, it's an open
court. So it would be open here. So it wll be quite nice
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here. There will be paving and | andscaping, and all the units

will face the court and al so another side, and these units wll

face the street, and this one will have the alley and the court

and the same thing, the court and the alley.
So they will all have a lot of w ndows from

sides, and it wll be nice unit. So it's not that

t wo

by

increasing the density we are conpronmising and naking units

that are not nice or habitable.

Apostle Green indicated the bishop's dedicat

i on

is to provide affordable housing, and |'ve been working wth

himin the last two or three years, and one of the things t

he enphasizes a lot is the quality. He cares a | ot about

hat

t he

quality of living of his people, and even his providing

af f ordabl e housi ng, they are never conprom sed.

And the building that | just did for them on

Seventh Street that has been constructed has a lot of gla
| arge wi ndows, nmasonry.

CHAI RPERSON CROSS REI D Okay.

MS. REATIG A good quality building.

CHAI RPERSON CROSS REI D Okay. Now, the other
on the back of the other board where you had the map of
site, where you showed a Jemanl site, the bakery across
street.

M5. REATIG  Yes, this one.

CHAI RPERSON CRGCSS REI Dt Ckay. Now, in that
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zoning right there, you said there are other apartnent
bui I di ngs.

MS. REATI G Yeah, here. But you see this one
here, that is this one. It's not our fault because it's S --
Seventh Street have a different zoning.

CHAI RPERSON CROSS REID:  Ckay. So that's what C
2-A com ng down Seventh Street?

M5. REATIG It was CB-5, | believe.

CHAI RPERSON CROSS REID:  CB-57

MS. REATIG  Yeah.

CHAlI RPERSON CRCSS REID: Okay. So you don't have
the -- we don't see the zoning, but nmy question is right beside
it, do you know are those apartnent buildings right beside the
site?

MS. REATIG This one here?

CHAI RPERSON CROSS REI D Okay. That picture
right there, did you say those were apartnent buildings?

M5. REATIG Okay. This, this is the Wnder
Bread factory.

CHAlI RPERSON CROSS REI Dt No, that's across the
street. No, no, no. | nean adjacent, right abutting.

MS. REATIG Oh, these? These are townhouses.

CHAI RPERSON CROSS REID:  Those are townhouses.

MS. REATI G Yes.

CHAI RPERSON CROSS REID: And what about the other
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si de?

MS. REATI G Okay. Here there is one townhouse
that was left, and then it's this building that is on this
si de.

CHAI RPERSON CRCSS REID: Okay. So the uses there
abutting that property are there are townhouses.

MS. REATIG Yes. The one on this side, yes.

CHAI RPERSON CROSS REID: Ckay, all right.

MS. REATIG Yes, these ones. |'mnot --

CHAI RPERSON CROSS REI D: VWhat |I'm trying to --
what I'mtrying to get to is those lots right beside it, those
are townhouses, but they're nore narrow.

MS. REATIG Very narrow | ots, yeah.

CHAI RPERSON CROSS REI D They don't have the
square footage as the subject property square footage.

M5. REATIG  Correct.

CHAI RPERSON CROSS REID:  What is that on the end
right there, going down S Street?

M5. REATIG  Here?

CHAI RPERSON CROSS REI Dt Ri ght there, where your
pointer is, the big lot.

MS. REATI G  Here?

VI CE CHAI RPERSON RENSHAW  No, no, up.

CHAI RPERSON CROSS REI Dt On the other corner.
Come over east. Cone over to the east.
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MS. REATI G Her e?

CHAI RPERSON CROSS REI D Un- huh.

25

MS. REATIG  Okay. These are townhouses that are

CHAlI RPERSON CROSS REI Dt You said "these." I
mean there are townhouses all on one |ot?

MS. REATIG  Well, |I'mnot sure. You're talking

about 108.

is?

CHAI RPERSON CROSS REID:  That one.

M5. REATIG |I'mnot quite sure.

CHAI RPERSON CROSS REI D: You don't know what that

M5. REATIG  No.

MS. BROWN- ROBERTS: Maxi ne Brown- Roberts fromthe

O fice of Planning.

CHAI RPERSON CROSS REID:  Ckay.

MS. BROWN- ROBERTS: That is a church right there.

right. Thank you.

nmenber s?

| would just

CHAlI RPERSON CROSS REI D Ch, okay. Ckay, all
Al right. Are there other questions, Board
VI CE CHAI RPERSON RENSHAW | would -- excuse ne.

like to ask Ms. Reatig if she has any overlay of

the existing 12 unit apartment house that you could put

your design

(202) 234-4433
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pr oposi ng.

MS. REATI G It's not an overlay, but | have a
plat that | can show you --

VI CE CHAI RPERSON RENSHAW  Ckay. Thank you.

MS. REATIG -- exactly how rmuch it covers.

VI CE CHAI RPERSON RENSHAW  Thank you.

MS. REATIG | have it, and | can show it to you.

MS. BAILEY: M. Reatig, while you're waiting for
the Board nenbers, we have your site plan, but the other
graphics that you're using today, is it possible to get us a
copy |ater on?

MS. REATI G Sure.

CHAI RPERSON CROSS REI Dt Okay. This property
abuts the G2-B zoning, but | see it's R4, but all around --
okay. Now, this is -- do you have one of these?

VI CE CHAI RPERSON RENSHAW  Not vyet.

CHAlI RPERSON CROSS REI Dt Did he nake several of
t hese?

PARTI CI PANT: | think that's the only copy.

CHAI RPERSON CROSS REI D That's it? Ckay. Thi s
is the only.

M5. REATIG This is existing building.

VI CE CHAI RPERSON RENSHAW  That you have crossed.

MS5. REATIG  Right.

VI CE CHAI RPERSON RENSHAW  Yel | ow cross.
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MS. REATI G That's right, and the boundary of
the site.

CHAI RPERSON CROSS REI D: What percentage of the
lot? Do you know?

MS. REATIG This is 20 percent

CHAI RPERSON CROSS REID:  This is the 20 percent.

M5. REATIG  Yes.

CHAI RPERSON CROSS REI D: But didn't you say --

did you say two? You can put two townhouses?

MS. REATI G But then I wll block -- 1 can put
two townhouses, but if | put two townhouses, again, | won't
have wi ndows on the |ong side. I would have in the front and
back, and | can have just two units. So it's not that | can

take these two buildings and put one next to the other because
then I won't be able to provide wi ndows to the other one.

CHAI RPERSON CROSS REID: Well, wait a mnute. W
understand this.

MS. REATIG  Okay.

CHAI RPERSON CROSS REID: If you put two
buil dings, then you wuld have roughly 40 percent ot
occupancy?

M5. REATIG No. If 1 -- vyeah, but for a
t ownhouse, this dimension is too |ong. You see, | won't go

with this size because this is an apartnment building that have

two entrances. So if | have a townhouse, | have on the
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frontage two -- you see, | can't -- it's not if | will go and
take a very long townhouse like this here, you see, and another
one because it would be huge for a townhouse, but | wll have
half of the lot for the townhouse, about 22 feet, and then
maybe | will go 40 or 50 feet, and so it will cover 25 percent
of the ot with two townhouses.

CHAlI RPERSON CROSS REI D: Oh, | see. And you
still would only be covering 25 percent with two townhouses.

M5. REATIG  Correct.

CHAI RPERSON CRCSS REID:  Ch, okay.

VI CE CHAI RPERSON RENSHAW I'"'m | ooking at what
you' ve handed in with the yellow demarkation and the cross-
hatching showing the three story apartnent building that is
presently in place.

M5. REATIG  Yes.

VI CE CHAI RPERSON  RENSHAW In the vyellow
demarkation, is that 100 percent of the lot --

M5. REATIG  Yes.

VI CE CHAI RPERSON RENSHAW -- that you would be
usi ng?

MS. REATIG Yes. That's -- that's all the |ot.
This is -- the property line is here. See, this is public

space here. The property line is here, and the bay wi ndow is -

VI CE CHAI RPERSON RENSHAW I n public space.
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MS. REATI G -- projecting in public space. So
this is the 100 percent of the |ot.

VI CE CHAI RPERSON RENSHAW Whi ch you are asking
to use.

M5. REATIG Yes, to use, and to cover 60
percent.

MEMBER GRI FFI S: Madane Chair, a quick question

Do you know what the original use of this structure was? Ws
it always an apartnment buil di ng?

M5. REATI G Yes, but it's enpty now for a few
years, and --

MEMBER GRI FFI S: But originally constructed, it
was an apartnent buil di ng?

MS. REATI G  Yes.

CHAI RPERSON CROSS REID: When was it constructed?

It's R4, right?

MEMBER GRI FFI'S: Right.

CHAI RPERSON CROSS REID: But do you know how | ong
it's -- do you know when it was constructed?

M5. REATIG  No, but I"'msure that it's nore than
50 years.

CHAI RPERSON CROSS REI D Okay.

MEMBER GCRI FFI S: It seens to ne, |ooking at that
pl at and | ooking at the photograph that it actually |ooks like
one of the original townhouses. | nean, | don't disagree with
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you necessarily that it's a very deep townhouse, but | do
di sagree with you that it's not a typical depth of a townhouse.
You're looking at 84, 85 feet | think oftentines. In fact,
I"d be interested to know what the one across the alley is.

MS. REATI G Okay. You enter here in the yard,
and there are two stairs, one for the first half of the
buil ding and another for the rear half of the building, and
each stair will take you to six apartnents.

MEMBER GRI FFI'S: Right.

M5. REATIG So the entrance was not from the
front, from Seventh Street, but frominside.

CHAI RPERSON CROSS REI D: It looks Ilike an
apartnment buil di ng.

M5. REATI G So it is an apartment building. I
don't think it was altered.

CHAI RPERSON CROSS REID:  Okay. Thank you.

MR. QREEN: Madane Chair, the assistant pastor
who's in the congregation there in that block renmenbers that
structure being like that for about 50 years, since he's been
t here.

CHAI RPERSON CROSS REI D Well, | just wondered
because it's RA4. So apparently it was before the existing
zoning regulations. So it's nonconfornming, a nonconforning use
even though it's not in the use.

Okay. Thank you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

MEMBER GRI FFI S: Anot her qui ck questi on.
Actually let nme walk through the plan, just not very deep
guestions, but your courtyard that you're creating, how are you
defining it on the property line, meaning in that there's no
adj acent structure, there's an enpty lot, when there is future
construction and then prior to future construction, what is the
definition of that?

M5. REATIG Okay. There is a townhouse here
that arrives about to here, and then it's their yard. So even
the court here, it's not that it wll be blocked by another
bui | di ng because we have townhouses here.

MEMBER GRIFFIS: But is there a fence? |Is there
a wall?

MS. REATIG Yes, there is a fence.

MEMBER GRI FFI'S: Ckay.

M5. REATI G There is a fence. So there is a
fence here. So the courtyard and the backyard of the neighbor
will be separated by a fence.

MEMBER GRI FFI S: And is there lighting provided
in that courtyard? Is it wall nmounted or is it |lanp post? How
is that being proposed?

MS. REATIG  Lighting?

MEMBER GRI FFI S:  Yes.

M5. REATIG | didn't get in the design into this
extent, but | --
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MEMBER GRI FFI S: You're anticipating putting
lighting in the courtyard?

MS. REATIG Yes, right, right.

MEMBER GRIFFIS: And also you have two entrances
t here.

And then the back side, obviously you're in
schematics, but is there a proposed plan for screening the
dunpsters on the alley side for |oading and unl oadi ng?

M5. REATIG Yes. W will screen. We have
plenty of room here, and we wll screen. VW will have a
structure to screen the dunpster at the alley side.

MEMBER GRI FFI S: And what is the access to the
dunpsters for the apartnents?

MS. REATI G Okay. You see here? That's the
first floor. So you can enter into here the stairs of this
unit here, and this is open. You see? So you can get to the
alley in this way.

MEMBER GRIFFIS: Open in ternms of there's access?

MS. REATI G There is access in the back, yes.
So for the parking because | didn't want soneone that have
parking to go all the way around or to the dunpster or the
trash. So, yes, there is access here, and here it is storage
for bicycles and things |ike that.

MEMBER GRI FFI S: Okay. On your evaluation, the
intake formfor the existing required and allowed and proposed,
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| ot occupancy a difference between this and from

You're saying that you' re providing actually

5,235 square foot footprint; is that correct?

MS. REATI G Fi ve thousand two hundred?
MEMBER GRI FFI'S:  And 35.

M5. REATIG It's -- okay. You see like the

question is if we deduct the area that is open here on the

first floor,

square feet.

so it wll be mre -- | nean closer to 5,000

If we calculate this open area underneath the

bri dge because there is kind of a bridge here on the second

floor, you see here? This is open. So with that and the

par ki ng space,

it's about -- because we have also a parking

space in the building --

clarification.

MEMBER GRI FFI S: Actually let me ask you for

M5. REATIG  Yeah.

MEMBER GRI FFI'S: You're subtracting that froml ot

occupancy?
M5. REATIG No, no, no, no. |'mnot.
MEMBER GRI FFIS: | see.
MS. REATIG  \What you have, it's the whole total.
MEMBER GRI FFI' S:  right.
MS. REATI G But | say that if we wll subtract
it so |l have less than that. | have about 5,000 square feet.

(202) 234-4433
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MS. REATIG Ckay. Maybe | didn't understand

your question. You are talking about coverage or net or gross

or --

MEMBER GRI FFI S: VWat |I'm going to is you're
going -- | think we'll get here -- whether you need a variance
for |ot occupancy or not. So what I'mtrying to establish is

what the actual |ot occupancy is.

MS. REATIG  Okay.

MEMBER GRI FFI'S: So what you have listed as 5,235
square feet --

M5. REATIG  Yes.

MEMBER GRI FFI S: -- as occupied lot, that to ne
in rough, quick calculations gives you close to 65 percent |ot
occupancy.

MS. REATI G Ckay. If that's the case, we can
nodi fy and reduce four percent of the building.

I just want to explain sonething. We did these
plans. | subnmitted them and then | was working with Maxine in
the last week in the Ofice of Planning, and she suggested to
go with less variances than we are asking, just to ask for the
use occupancy. So | did not go through the cal cul ati ons agai n.

I just reduced the wunit, and | provided an extra parking
space.

Now, this is not the final design. This is the
concept, and we will look, and |I don't think | have a problem
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to reduce if | need to.

MEMBER CRI FFI S: Well, let's not go to reducing
yet. I nean, | think let's go to what's actually before us,
and then we can go there.

MS. REATIG Ckay. So that's what -- yeah.

MEMBER GRI FFI'S:  Well, parking, obviously the new
pl an that has been subnitted is adding a parking space. In my
opi nion, that may not be a great idea, but nonetheless, let's
get there in terms of what's in front of us.

The next thing |I have an issue with is in the new
submttal you actually have an elevation that shows your stair
pent houses penetrating above your parapet, creating actually
three roof structures. I'"'m wondering did you have an
opportunity to | ook at Section 411 regarding the fact that all
of them shoul d be under one penthouse.

M5. REATIG You can exceed with the stair
penthouse if it does not exceed four feet above the parapet.

MEMBER GRI FFI S: Ri ght . And that's the next
guesti on.

M5. REATIG And that's what it is.

MEMBER GRI FFI S: Okay. So it's below four feet
that it's happening there.

MS. REATIG  Fromthe parapet, yes.

MEMBER GRI FFI'S:  Ckay.

MS. REATIG  Exactly.
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MEMBER CRI FFI'S: Good. | think that's all | have
ri ght now.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much.

COW SSI ONER M TTEN: I wanted to follow up on a
question that M. Giffis had regarding the |ot occupancy, the
maxi mum | ot occupancy. There's a chart in the zoning ordi nance
t hat speaks to the maxi mum | ot occupancy in R-4.

M5. REATIG  Yes.

COMM SSIONER M TTEN:  And since this is not a use
that's permtted by right, it would come under all other
structures, and that would be 40 percent.

MS. REATIG Okay. Maybe, Maxine, you want to
tal k about --

MS. BROWN- ROBERTS: Okay.

M5. REATIG  Because we spoke with the Zoning --

CHAlI RPERSON CRCSS REID: Okay. M. Mtten, maybe
we can nove now to O fice of Planning report.

MS. REATI G And here's what they said. So we
have different interpretation to that.

COW SSI ONER M TTEN:  Ckay.

MS. REATI G M. Bellow (phonetic) told wus
because when | applied, that's what | was thinking, and that's
why | applied for a variance of the occupancy, but then M.
Bel | ow was saying, no, that this was 60 percent and we can --
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so there is a question in the interpretation of that.

But that's what | thought also at the beginning.

COW SSI ONER M TTEN: Ckay. Well, we can get
that sorted out with the Ofice of Planning.

MS. REATIG  Yeah.

COW SSI ONER M TTEN: I just wanted to also
follow up on Chairperson Reid started you down a path in the
begi nni ng of your testinony, which was the three pronged test,
and so far | think all |'ve heard is about the first test,
which is the unusual condition, which you've said is that the
lot is relatively long conpared to its width.

MS. REATIG Right.

COW SSI ONER M TTEN: Can you speak to the issue
of undue hardshi p?

MS. REATIG Yes. Renovating, the owner is
allowed to renovate a nonconformng building, but not to
denol i sh and build a new one. If they do renovate the unit, it
will be rmuch nore expensive to bring it to code, and it wll
allow only a snaller amunt of wunits. So the income wll be
reduced.

So there will be a big expense to renovate these
buil dings. There won't be enough units, and the income wll be
l[imited on these units. So it won't be feasible.

COW SSI ONER M TTEN: Can you bridge the gap for
me between saying that the existing structure causes an undue
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har dshi p because of the expense to renovate it --

MS. REATI G Yes.

COW SSI ONER M TTEN: -- and the fact that you
want to tear that structure down? So you want to elinminate the
thing that causes you the undue hardship.

MS. REATIG Ri ght

COW SSI ONER M TTEN: And yet the undue hardship
remai ns. Can you explain that?

MS. REATIG Yes. W have 12 units, and each of
them is 350 square feet. They have low ceilings, no heating
and air conditioning. |It's very hard in the living today to do
anything with an apartnent, and especially for fanmlies, that
are 350, and even if we take two apartnments and combine them
it's still quite small.

And we have to redo the stairs because they don't
conmply with the code, and then we have to reduce the height of
the ceilings to provide air conditioning.

So these buildings, these wunits wll be very
conprom sed, and the cost for renovation is about double per
square foot than new construction.

COWM SSI ONER M TTEN: And | understand that. I
guess |I'm not making ny point, which is if you renobve -- the
thing that's causing you a hardship is the existing building.

MS. REATI G Yes.

COW SSI ONER M TTEN: Wi ch you're proposing to
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denol i sh.
MS. REATIG  Yes.
COW SSI ONER M TTEN: Okay. So once you denplish

the building, the hardship is gone.

M5. REATIG  Yeah, but | can't build -- | cannot
utilize the site. Then there is this thing that | have a very
long, narrow site that | cannot utilize it fully because of its

configuration.

COW SSI ONER M TTEN: So your hardship is just
that you can't build as big a building as you would like to on
the property because of its configuration and because of its
zoning, in fact?

MS. REATIG  Yes, because of its zoning, correct,
and its configuration, yes.

CHAlI RPERSON CROSS REI Dt | think that from what
|'ve been able to ascertain so far is that the undue hardship
goes to the ability to conmply wth the existing zoning
regul ations, and from what |'m hearing is that the undue
hardship appears to be that it's far nore costly to renovate it
than it is to just replace it.

M5. REATIG  Correct.

CHAI RPERSON CROSS REI D: So in order to conply
with the existing zoning regulations, the costs would be
prohi bitively higher than to just replace it with everything
new. I think that's the undue hardship. | don't think that
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it's because the building is there and renbving it renoves the
undue hardshi p. It's the conpliance with the existing zoning
regul ations, and | think the hardship goes to |ooking at the
conparison to bring it back rather than to just replace it.

It would be a matter of what would be the nost
economically feasible thing to do under the circunstances,
gi ven the zoning regul ations.

That's the way | was hearing it.

MEMBER GRI FFI S: I guess | have sone question of
t hat because | still don't see the bridge between the fact that
hardship can be created with the existing structure because the
inmplications are bringing it up to code and livability would be
a hardship.

But | think as others have said, once that is
gone, then where is the hardship to create a new, |arger size
structure on the lot?

CHAlI RPERSON CROSS REI Dt well, first of all,
let's deal with this within the scope of deliberations because
we're getting into deliberations right now. Let's listen to
the entire case, and then when we deliberate, we can then get
into, you know, trying to under and make some sense of all of
it.

MEMBER GRI FFI'S:  That's fine.

VI CE CHAI RPERSON RENSHAW  Yes, | think we m ght
be helped with the Ofice of Planning report.
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CHAI RPERSON CROSS REI D Yes, thank you.

W will nmve now to the Ofice of Planning
report.

MS. BROWN- ROBERTS: Good norning, Madanme Chairman
and nmenbers of the Board. "' m Maxi ne Brown-Roberts from the

of fice of Planning.

Qur report was late, and we're requesting that it
be entered into the record.

CHAI RPERSON CROSS REI D I have no problem with
waiving the rules to allow the Ofice of Planning report to
come in late, unless there's any objection.

(No response.)

CHAlI RPERSON CROSS REID:  Okay. Thank you.

Go ahead.

MS. BROWN- ROBERTS: Thanks.

The R4 district permits a conversion of existing
bui |l di ngs before My 13, 1958, an apartnent house. However,
due to the age of the building and the small size of the
exi sting apartnents, which would nmake the units even snaller
due to the need to install heating and cooling system the
Appl i cant proposes to replace the existing building.

Additionally, the Applicant requested variances
fromthe | ot occupancy and the parking requirenents.

The Office of the Zoning Adm nistrator conveyed
to the OfFfice of Planning that it is their interpretation that
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the proposal is for a row dwelling, with rmultiple dwellings,
and that |ot occupancy requirenent is 60 percent, which the
proposal neets.

Section 2101.1 requires one dwelling unit per
four wunits. Wth the nunber of wunits reduced to 16, four
par ki ng spaces are required, and the Applicant is providing six
spaces. Therefore, a variance from the parking requirenent is
no | onger necessary.

The proposal neets the requirenents for Section
31 or 3.2 for granting a variance in that the site is unique
due to its long, narrow shape that is unlike any of the other
lots, except for two in this and surroundi ng squares.

These other lots of sinilar shape are devel oped
in apartments simlar to those proposed for this site.

The property has an exceptional condition in that
it has a building that is old and does not presently neet the
st andards mandated in the building code.

The |ong, narrow shape of the property presents
undue hardship as it precludes the Applicant from devel oping a
building with a typical row house flat configuration, and does
not allow for building with single entrance and doubl e | oaded
passage.

The size of the existing apartnments would be
i nadequat e and not serve the needs of many potential residents.

Under the existing regulations, there would be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

fewer units and nmuch larger units that may not be affordable to
potential residents.

Additionally, even wth sonme renovation, the
exi sting building would remain substandard as there is a |ack
of room for upgrading the heating and cooling system

The proposal for replacing the old apartnent
building would not be detrinmental to the public good, as it
will contribute to the rejuvenation of the area around the
Shaw- Howard Uni versity Metro station.

The design of the building has utilized the fact
that the property abuts two alleys, and nost of the units wll
have light and air comng fromtwo directions.

The internal courtyard will provide sone passive
recreational space for the residents that may not have been
possi bl e under existing regulation in such an urban area.

The proposal is consistent with the goal of the
conprehensive plan to encourage residential developnent in
order to increase the nunmber of residents within the city. In
particular, the apartnents will serve a mixture of famly sizes
and incones. The new building will neet the requirenent of
Section 33 and, therefore, will not inpair the intended purpose
and integrity of the zone plan.

The O fice of Planning, therefore, recomends
that the Board of Zoning Adjustment approve the variance
request ed.
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Thank you.

CHAI RPERSON CROSS REID: Thank you.

Questions, Board nenbers?

COW SSI ONER M TTEN: Ms. Roberts, can you give
me -- shed anynore |ight on the Zoning Adm nistrator's opinion
that the | ot occupancy requirement for this use is 60 percent?

MS. BROWN- ROBERTS: VWhen | spoke to M. Bell ow,
and from ny personal interpretation | said that it was 40
percent, and he said that it is considered -- the new building
is considered sone sort of row dwelling with nultiple units,
and therefore, he was reconmendi ng the 60 percent.

COW SSI ONER M TTEN: Vell, there really isn't a

use called row dwelling with nmultiple dwelling units, unless
it's a conversion, and this isn't a conversion.

So I would just like to say that | disagree with
the Zoning Administrator's interpretation, and | think the
requi renent is 40 percent.

M5. SANSONE: Madane Chair, if | mght just --

CHAlI RPERSON CRCSS REI D Pl ease.

M5. SANSONE: -- point out in the definitions of
the regulation a row dwelling is defined as a one fanmly
dwel |l ing having no side yards. So there is no such thing as a
row dwelling with multiple dwelling units.

CHAI RPERSON CROSS REID:  Okay. Thank you.

Al right. Any other questions for Ofice of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

Pl anni ng?

Let nme see. Ms. Roberts, if, in fact, the
Applicant was to conply with the existing zoning regulations in
regard to this use of this building, currently the units are, |
t hi nk, 300, 350 -- 350 square feet, each unit.

MS. REATI G Yes.

CHAI RPERSON CROSS REID:  Are they efficiencies?

M5. REATIG It's -- this building was --

CHAlI RPERSON CROSS REI D: Speak into the nic,
pl ease, mR' am

MS. REATI G It was probably efficiencies or one
bedroom They are in -- boarded and very bad shape.

CHAI RPERSON CRCSS REID: | couldn't inmgine a one
bedroom 350 square feet.

MS. REATIG Yeah. It's very, very tiny.

CHAI RPERSON CROSS REI D: Yeah. Nonet hel ess, for
themto renovate it, it would require did you say sonething --
ultimately the architect was saying sonething about putting in
heating and air conditioning systens.

There's no heating systemthere now?

M5. REATIG  No.

CHAI RPERSON CROSS REI Dt Okay, and also the air
conditioning wunit. Then with that being -- if that were
installed then, approximtely how rmuch of the space would be
taken up with that?
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MS. REATI G W have to provide the furnace, an
air handling unit. The condensing unit can be outside or on
the roof, a hot water heater for each unit.

CHAI RPERSON CROSS REI D Okay.

MS. REATI G Yeah, and then the nmain space that
it will take, it's really ceiling because we have to go with
ducts, and also some vertical space when you nobve with the
duct .

CHAlI RPERSON CROSS REI D: Did you have a cost
analysis as to the ampunt that it would cost to renovate in
conparison to the ampunt of what it would cost to put the new
bui | di ng?

MS. REATI G Yes, it will cost about the sane.
It will cost the same to renovate this building than building a
new bui | di ng.

CHAI RPERSON CROSS REI D But the only difference
is that the units woul d be smaller?

M5. REATIG WIIl be smaller. We will have only
six units, and here we will have 16 units.

CHAI RPERSON CROSS REI D: Oh, okay. Al'l right.
Thank you very mnuch.

Any ot her questions, Board nenber?

COW SSIONER M TTEN: | did have anot her question
for M. Roberts, which is in your report it says that the
property has an exceptional condition in that it has a building

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

that is old and does not presently neet the standards nandated
in the building code.

And | think you heard the exchange with Ms.
Reatig regarding the existing building being characterized as
the hardshi p when denpolition is planned.

Can you speak to that?

MS. BROWN- ROBERTS: Can you repeat? |'mnot sure
| understood the question.

COW SSI ONER M TTEN: Ckay. The issue is that
the existing building is being represented as the either --
it's either being represented by you all as the exceptional
condition or by the Applicant as the thing that creates the
undue hardship. And yet the plan is to renove that buil ding.

So given that we're going to renove the building,
how is it that that remmins either an exceptional condition or
a source of undue hardship?

MS. REATI G I think that it's the shape of the
property that is causing the hardship. As she said, when they
renove the existing building, they'll still have a |ong, narrow
ot in which to put the two units, in which the requirenment now
woul d say two row houses.

If they were to try and do row houses wth
multiple units in them there would still be a problem because
of the narrowness of the lot. They couldn't have doubl e | oaded
or doubl e sided apartments. There would still be a problem
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COW SSI ONER M TTEN: Well, | guess one of ny
concerns is you all have an attachnent of a Sanborn plat to
your report, and when | Jlook at particularly lots in that
Square 442, | see a nunber of townhouses that have pretty deep
backyards, and that's just the nature of the |lot configurations
in this square because of the way the alleys are oriented and

just the way the square is configured.

So | guess |I'mjust wondering. 1In a typical R4
zone if you have a deep lot, it's not an unusual condition to
end up with a deep backyard. There's nothing inherently -- it

m ght not allow you to develop the property to its maxi num but
it's certainly not that unusual, and | think this very square
bears that out.

Do you have any coment on that?

MS. REATI G | think | agree. The two lots that
| referred to, which are sort of south of dick Court, those
two long lots, and it doesn't show here, but those are
devel oped with apartnment buildings also, which takes up nearly
all of the lot, but the others are really small, row house type
units that have been converted into apartnents.

COW SSI ONER M TTEN: But am | incorrect in
sayi ng that sone of those |ots have very deep back yards?

M5. REATIG  You're correct.

COW SSI ONER M TTEN:  Ckay. Thanks.

CHAlI RPERSON CROSS REID:  Are the lots -- |'m not
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clear on this. Are the lots that you're referring to, M.
Roberts, the ones that you indicated in your report as being
the two simlar |lots?

Did you say that those two sinmilar lots had
t ownhouses or apartment buil di ngs?

M5. BROWN- ROBERTS: They're apartnment buil dings.

CHAI RPERSON CRCSS REI D: Okay. So | think that
you contended in your report that the lot within itself was
uni que, and that the configuration also in the narrowness, and
there were two simlar -- but they were simlar to two other
lots, and those two other lots that they're simlar to have
apartnment buil di ngs rather than townhouses.

MS. BROWN- ROBERTS: Right. That's correct.

CHAI RPERSON CROSS REID:  Okay. Thank you.

Al right. Any further questions?

(No response.)

CHAI RPERSON CROSS REI D: Al right. The ANC
report. |s there an ANC representative here?

Okay. Pl ease cone forward.

M5. BROOKS: MW nane is --

CHAI RPERSON CROSS REI D Have you been sworn?
Did you just cone in?

MS. BROOKS: | just canme in.

CHAI RPERSON CROSS REI D: Okay. You have to be
sworn in, ma'am first.
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MS. BROOKS: Ckay.

CHAI RPERSON CROSS REID:  So pl ease stand up.
(Wher eupon, the witness was duly sworn.)

MS. BAILEY: Thank you, ma'am

MS. BROOKS: Thanks.

Good morning. My nane is Doris Brooks. 1'm ANC-
2C-03.

We feel that it's a very good idea for the United
House of Prayer to -- Parcel 42. W voted on it, and it was

unani nous, and we voted for this project.

Is there any questions you'd like to ask nme?

CHAI RPERSON CROSS REID:  There was a quorunf

MS. BROCKS: ©Ch, 626 S Street.

Yes.

CHAI RPERSON CROSS REID:  There was a quorunf

MS. BROOKS: It was a quorum We had a quorum
and this was in June -- no, May. I'"m sorry. It was in My,
and we are very pleased to have the United House of Prayer to
build because we're losing a lot of our people in the
nei ghbor hood.

You have two and three and four generations of
peopl e who want to stay in the Shaw area, and this is the only
way of us seeing us staying in the Shaw area because a |ot of
them are going to lose their hones, and they want to stay
within the inner city. They've been there for 20 and 30 years.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

They wouldn't know how to nmove out and start over. Their
friends are there. They're close to transportation, especially
our senior citizens, and children who have to go to school who
don't have to pay, buy school tickets, who are there right in
the el ementary school, junior high school, and high school

They don't want to leave their home in their
nei ghborhood, in their comunity, because a lot of them have
been inconvenienced concerning the developnent of the new
Convention Center, and they have just gotten disgusted. They
don't want to |l eave hone. This is their hone.

And |I'm asking this Board to please consider this
because these people need to stay in the inner city because of
the conveni ence, because they are on fixed incones. They don't
have to pay car fare.

It's like | said, they can always have a nei ghbor
that they can go to. It would be hard for themto nove out to
another area and try to start a friendship with people that
they have had friendships with for 30 and 40 years.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much for your presentation this norning, your testinony.

Just a nmonment. | think they have questions.

VI CE CHAI RPERSON RENSHAW  Yes, Ms. Brooks.

Thank you, Madame Chair.

The letter that we received from ANC- 2C si gned by
t he Chai rman, Conm ssioner Law ence Thonmms, indicated that your
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neeting was on Wednesday, June 6th.

MS. BROOKS: Yes.

VI CE CHAlI RPERSON RENSHAW At 6:30, and you voted
an approval. Can you tell us the vote because the letter does
not contain the vote? Do you renenber the vote?

M5. BROOKS: Okay. There was six of us. There
was - -

VI CE CHAI RPERSON RENSHAW There were siXx
Conmi ssi oners - -

M5. BROOKS: No, |'m sorry. No, we had six ANCs
in our ANC Ckay. One was m ssing. I'm sorry. There was
five. Mysel f, Chairman Lawence Thomas, Vice Chair Leroy
Phillip, ANC Lydia Goring, and Al ex Pedro.

And nyself, Lawence Thomas, and Leroy Thorpe
voted for the project, and Lydia Goring and Alex Padro was
against it. So it wasn't a unaninmous vote.

VI CE CHAlI RPERSON RENSHAW So it was three to
two, three to two to one?

MR. GREEN: Madanme Chair, |'m sorry to interrupt
her, but we were present at ANC 2C. There were two neetings.
One was on a Parcel 42, which she inadvertently referred to.
This was on 626 S Street, and the vote was unaninous.
Conmmi ssi oner Padr o, who is the Single Menber District
Conmi ssioner, offered the notion, and the vote was unani nous.
Al'l of the Comm ssioners present voted for this.
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MS. BROOKS: Six, twenty --
MR. GREEN: Si x, twenty-six. Conm ssioner Padro

of fered the noti on.

CHAI RPERSON CRCSS REID: | think --

MS. BROOKS: I thought you were talking about
Parcel 42. [|'msorry.

CHAlI RPERSON CROSS REI D: No. That's okay.
That's okay. | think we're straight now that there was --

MS. BROCKS: Yes, all --

CHAI RPERSON CROSS REID:  All nenbers ere present,
and that there was --

MR. GREEN: It was an unani nous vote.

CHAI RPERSON CROSS REI Dt -- unani nous approval
There was a quorum

VI CE CHAI RPERSON RENSHAW So it was six to

not hi ng?

MR. GREEN:. That's correct.

MS. BROOKS: Yes.

VI CE CHAI RPERSON RENSHAW Al right, and just
the same, Ms. Brooks, Commissioner Thomas' letter does not

i ndicate that you are going to be delivering the good news here
today about the vote. In other words, the letter should have
said that you were going to represent the ANC at this neeting.
MS. BROCKS: Well, M. Thomas had said -- had a
lot of things he had to do because he runs the recreation
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center, and | will see that they get the -- your decision by
t el ephone or by going, you know, to see them

VI CE CHAI RPERSON RENSHAW | f he on behal f of the
Commi ssion would just fax that you were authorized to deliver
the testinony today just so that we can put it in our file.

Thank you.

MS. BROOKS: |I'm pleased to.

CHAI RPERSON CROSS REI D: Thank you. Thank you

very rmuch.

MS. BROOKS: thank you.

CHAI RPERSON CROSS REID:  All right. |If there are
no other governnent reports, we'll go to persons in support of

the application.

MS. BAI LEY: Madane Chair, unless |'m mnistaken,
al t hough parking is not required, there was a DPWreport.

CHAI RPERSON CROSS REI D: Okay. Al right.
don't have it.

VI CE CHAI RPERSON RENSHAW Here it is.

CHAI RPERSON CRCSS REID: Do you have it? Oh, no,
no. I'msorry. | overlooked it, that there was no objection.

A DPW report saying that July 3rd from Kenneth
Layton, saying that -- in pertinent part it talks about the
application and what the proposal -- denmpolish the existing
building and to provide a new apartnent building wth
apartnents for 17 wunits, and the issue of the parking from
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providing five to six spaces.

Essentially the DPW has no objection to this
application.

Okay. Now, persons in support.

(No response.)

CHAI RPERSON CROSS REI D Al right. Persons in
opposition, parties in -- persons in opposition.

(No response.)

CHAlI RPERSON CROSS REI D: Al right. Cl osi ng
remarks by the Applicant.

MR. GREEN: Thank you, Madane Chair.

If I just may offer a brief closing comment, we
first want to thank you for the gracious opportunity you've
extended to us to appear before you today on behalf of Bishop
S.C. Madison of United House of Prayer to offer this proposal
and | would hope that you would give great weight to the whole
purpose of this application, and that is to do our small part
to add to the stock of affordable housing, and that's been the
whol e concept behind the instructions that Bishop Mudison has
gi ven to our architect.

We, of course, could build mybe one or two
t ownhouses, but the concern has been to build the npst we can
to have the biggest inpact on the npbst people who badly need
housing in the District of Columnbia.

As you know, it's a matter of whether two
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famlies have affordable housing in townhouses or whether 15
houses have affordabl e housing, and Bi shop Madi son is concerned
to do the nost with the resources that we have so that he can
benefit perhaps 15 fanilies.

And the United House of Prayer has had a concern
about the quality of living. Bi shop Madi son not only provides
housi ng, and you know there are a |ot of housing providers in
this city, but he's concerned about the quality of people's
living, and | think that's inportant to note.

He wal ked through this building himself, the old
structure, and he |l ooked at the ill configured roons, how snall
they were, and there are some landlords that would have no
problemin just renting it just like it was, and never mnd the
quality of living for the persons who have to live there.

He was concerned. He said, "No, |I'mnot going to
et my people live in conditions like this. Build it new"

And so we would really wel conme your support as a
Board so that we could provide sone decent living for the
fam |ies.

Now, the building that Ms. Reatig is presently
building at 1731 Seventh Street has a washer in each unit, a
dryer in each unit, a dish washing machine in each unit. This
is affordable. This is what Bishop Madison considers
af fordable living, and as you know, sone |andlords who provide
affordable living give you the bare bones, and Bishop Mudison
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wants to go beyond that. He's concerned about the quality of
life even for those who are |east anong us and who can | east
afford housing in the District of Colunbia, and we would
wel come your support.

Thank you, Madame Chair.

CHAI RPERSON CROSS REID: Thank you.

Al right. Board nenbers, discussion?

MEMBER LEVY: Madame Chair, | am still confused
regarding the |lot occupancy and the matter of hardship relative
to the I ot occupancy. Are we talking about 40 percent coverage
or 60 percent coverage at this point?

CHAI RPERSON CROSS REI D Well, 1 think that's
what is open to discussion. There seens to be sone discrepancy
between the O fice of Planning and the Applicant.

I think the Applicant is for going by what was
proposed by Toya Bel |l ow.

MS. REATIG Yes, | did request a variance in |ot
occupancy because | knew that wth our design, we are not
maki ng the | ot occupancy, and we are asking for a variance in
| ot occupancy.

CHAI RPERSON CROSS REI D And | think, Board
menbers, Ms. Mtten especially had some concern about that. Do
you want to further discuss it?

M5. REATI G Can | just add one sentence before
cl osi ng?
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CHAlI RPERSON CROSS REID:  Sure. Go ahead.

MS. REATI G Thank you for the opportunity to
represent this case.

Density is very inportant for a city. Cities
that are the nost successful or that are really cities |ike New
York, Paris, London are dense.

Washi ngton, D.C. used to be denser than now, and
now people are noving into the city, and density is one of the
nost inportant elenents that the city needs to thrive.

So it's not just for United House, but | feel
that it's inportant to bring nore people to the city and
provi de nore housing, and the areas that are the npst desirable
are the one near the Metro station, and this property is just
across fromthe Metro station.

And it's not feasible for the city to have single
fam |y houses or just one townhouse because the lots, they have
much nore value, and they should have much nore people,
especially close to the subways.

And | know that this discussion is going now with
Tenl eytown, and so | read in the paper. And so | really hope
that not just in this area, but in other areas there wll be
nore density near the subways.

Thank you.

MEMBER GRI FFI S: Madanme Chair, if | may comment,
| absolutely agree with you in terms of density and the
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appropriateness in an urban setting, especially in great
proximty to the Metro station.

To that, you brought up two issues in closing.
One is the quality of living in terms of the quality of housing
provi ded, and density, and we are, of course, discussing the
| ot occupancy and trying to get clarification on that.

Can you speak just briefly, going back to the
i nportance of the courtyard and the size of it, and why perhaps
you haven't actually go for a larger |ot occupancy, and nmaybe a
nore typical | shaped building with a center core and two
stairs as opposed to three entrances?

M5. REATIG  Okay. I had two goals. One is to
provide as many units as | can and covering about 60 percent of
the lot, and the other one was to provide |light and ventilation
to each unit fromat |east two sides.

So we studied all of these possibilities, and
that's where we came with the best apartnents and the best
quality of life that we can do on this site, provided the npst
units.

You see, yes, | can go just like with one bar or
an | or a T or different, but we wanted to provide the parking.

We have also the setback in the back that we have to have 20
feet and al so we needed to provide parking.

So putting all of this together, that's what we
came to, and the configuration, the court size is adequate. It
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will be nice and kind of intimate, and this building that we
are tal king about on Seventh Street is an L shaped building
has eight units. The size of the lot is about the sane. It's
45 feet wide, but the depth is only 80 feet, and there we are
providing eight units, and the court, it's already -- you can
see the three stories. It's in construction, and the court is
very pleasant. The scale is quite nice.

You used the word "intimate" in terns of the
courtyard, although you have a 20 foot opening going into it.
Is there any idea of how you're actually going to close that
off to --

M5. REATIG There will be a gate.

MEMBER GRI FFI'S: There will be a gate.

M5. REATIG A gate.

MEMBER GCRI FFI S: So it will be accessible by the
residents only?

M5. REATIG  Yes, correct

MEMBER GRIFFIS: So it would be on a card reader
or sone sort of | ocking?

MS. REATI G Yes.

MEMBER GRI FFI'S:  COkay.

CHAlI RPERSON CROSS REID:  Any further discussion?

COW SSI ONER M TTEN: Madame Chair, | agree
conpletely with the things that the Applicant has said about
the need for affordable housing in the city and the need to
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provi de density in proximty to Metro stations, and |I think all
of that is very valid.

Unfortunately, we have an R4 zoned site within
a half a block of a Metro station, and | have to say | haven't
heard -- | don't believe that the Applicant has net their
burden of proof as it relates to this site being zoned R-4.

Now, whether R4 is the appropriate zone for this
site | think is definitely open to debate, but given that the
site is zoned R4, | just don't think there's been an adequate
showi ng of an unusual condition, and | don't think there's been
an adequat e showi ng of unusual hardship.

But | would encourage them depending on what
happens with the decision of this Board to seek a rezoning to a
hi gher zone.

MS. REATIG Can | respond to that?

CHAI RPERSON CROSS REI D: Yeah.

MS. REATI G There is an apartnent building on
the site already. It's not that it was an enpty site of R 4.
There is an apartnment building there.

The client can or the owner can renovate this

building and still use it as an apartnent building. The only
thing is that it will cost hima hardship to renovate it, and
he will get less than if he wll build another apartnent
bui I di ng.

We are not asking to build something that was not
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t here. W are asking to build another apartment building,
demolish this one and build another one that is better ad
provi des nore units and to have a project that will be feasible
economi cal ly.

So | agree 100 percent that if it was just an R
4, an empty lot, yes. Wy allow ng someone on R4 to cone and
build an apartnment buil di ng?

But there is an apartnent building already there.
The question is to renovate it or to have a better building, a
new apartnent building that will be better. That's really the
difficulty.

CHAI RPERSON CROSS REI D: I think that 1'd like to
nove that we approve this application. I think that the
Applicant has net his burden of proof. I think that in regard
to the three pronged test for a variance that it has been
denmonstrated that the property is unique. The configuration,
the narrowness of the site, is unique.

It has been denonstrated that the only other two
properties that are simlar properties to this particular
property have apartments buildings on it as well, and | think
the practical difficulty and undue hardship conmes fromthe fact
that to renovate the building would be prohibitively expensive.

Also, it would only render six units, and those
units would be such a small size that they would be al nost
uni nhabi table, you know, for the human condition, and that
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there is no opposition; there is no adverse inpact as far as
air, light, parking, traffic, noise is concerned. There's no
income to oppose this application. The ANC is in favor of it.
The Office of Planning is in favor of it. The DPWis in favor
of it.

And given the fact that the circunstances in
regard to the fact that we all know that there is a dearth of
af fordabl e housing in the District, this is a conmunity that is
in transition. There's quite a bit of blight in that area
still, although the Applicant has been responsible for quite a
bit of affordable housing provision; that we have to |ook
beyond just the fact that there may be -- even if there is sone
dispute as to the lot occupancy, | think that overwhel m ngly
the case warrants approval due to the fact that it wll
contribute positively to that neighborhood; and that, nore
i mportantly, that the burden of proof has been net as far as
the three prong test is concerned.

There's no second, even for discussion?

Okay. Al right. Then the motion fails for |ack

of a second.

Al right. Further discussion or a notion.

COW SSI ONER M TTEN: Madanme Chair, | nove that
we deny this application for the reasons that | stated earlier,
that | don't believe the Applicant has met their burden of

proof .
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I think that the provisions in the R4 zone that
allow for conversion of existing buildings is really about
preserving buildings that are there and meki ng an accommodati on
for buildings that are too large to otherwise neet the
requi renents of the R-4 zone.

And | agree with you that there is a dearth of
af fordable housing in the city and that Shaw has been really
put through the m |l because of the Convention Center, and yet
| just can't overcone the fact that if we are to protect the
intent of the zoning map and the zoning regulations, that this
is too great a departure fromthe R-4 zone requirenents wthout
a sufficient showing of the unusual <condition or undue
har dshi p.

CHAI RPERSON CROSS REI D You don't think that it
woul d be an undue hardship to renovate the existing apartnent
bui | di ng?

COW SSI ONER M TTEN: That's not the only option
avai | abl e.

CHAI RPERSON CROSS REI D The other option is to
put two townhouses, but to put two townhouses would be a great
under wutilization of that |ot when there's a need for housing
t here.

COW SSI ONER M TTEN: But the test is not if you
didn't build what could be permtted by right, what else could
you have. O herwise we'd have large buildings all over the
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city. That's not the test.

CHAlI RPERSON CROSS REI D No, and | didn't say
that it was. What | said was given the options that they have
available to them either to renovate the existing apartnent
bui l di ng, which would be prohibitively high, and it would not
render but six wunits, smaller wunits, which would be alnpst
virtually uninhabitable when they put in the heating and air
conditioning systems, or to put two townhouses.

And to put two townhouses on that, we know that
there was already an apartnent building there, but then to
replace it with two townhouses, only using, | think, she said

20 percent of the lot occupancy, and the rest of the lot is

just unutilized, | just think that that is where the practical
difficulty -- it is ny opinion that that causes the practical
difficulty.

MEMBER LEVY: Madane Chair, my concern -- in some

ways | echo Ms. Mtten's remarks, but my concern is not so nuch
with the Applicant not having nmet the argunment for hardship
relative to use, but to the fact that the permtted |Iot
occupancy appears to be 40 percent as opposed to the 60 percent
that they're proposing, and | don't see where they've made an
argunment that's addressed that at all.

Regardl ess of the reason, there seens to be sone
confusion and sone disagreement with the information that came
out of the Ofice of Planning, but nevertheless | don't see
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where the Applicant has addressed that issue.

CHAI RPERSON CROSS REI D Well, | think that that
being the case, if that is the overwhel m ng problem here, then
per haps we should contact DCRA and get an opinion as to what,
in fact, their intention was; that we feel that it was
i ncorrect.

Toya Bellow is the one responsible for rendering
decisions, and if there's a problem with his decision, then I
think that before just turning down this application that we
t hen woul d postpone a decision until we get his explanation as
to what his intention was or what his interpretation of that
particular |ot occupancy decision was, why he had that
particul ar position.

I"'mnot really sure, but there is a discrepancy.
I think that that is undeniable.

M5. REATIG Can | respond to that, please?

CHAI RPERSON CROSS REI D: Wel |, you're not
supposed to because we're in the mdst of a nmption at this
particular point intime. So we really can't take --

MS. REATIG  Okay.

CHAlI RPERSON CROSS REI D -- any input from the
Appl i cant.

VI CE CHAlI RPERSON RENSHAW Madane Chair, | have
great synpathy for the Applicant and the concern that the
Applicant has for the community and wanting to provide as much
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af fordabl e housing as is possible with this application, but we
are constrained by the regul ations under 403.2 that speaks to
40 percent in an R4, and 1'd like to ask Ms. Mtten, as
Chai rperson of the Zoning Comr ssion, what it would take for
the Applicant to get this parcel rezoned, if that is an option.

COWM SSI ONER M TTEN: Well, when you say what
would it take, what do you nean precisely?

VI CE CHAI RPERSON RENSHAW \What is the process?

COW SSI ONER M TTEN: Well, they'd have to make
an application, and that would have to be set down for public
hearing, and it would have to be -- we would require a report
fromthe Ofice of Zoning -- the Ofice of Planning rather to
weigh in on whether or not they were in favor of such a
rezoni ng.

I honestly think the whole area needs to be
exam ned because you have a fairly significant R-4 conponent in
close proximty to the Metro station there, and you al so have a
| ot of apartment buildings that are existing.

So | think the whole area bears re-exani nation,
but there's a couple of alternative zonings that would be
available, and | think it's worth pursuing.

I wouldn't want to suggest that any results are
guaranteed, but in response -- and this | see as an extension
of what Ms. Renshaw is asking -- in response to what the Chair
said a few m nutes ago about, you know, their goal of providing
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a significant amount of affordable housing, my opinion is this
just -- with the zoning in place, this isn't the site to
acconplish what they seek to acconplish. It's the wong site.

So that doesn't nean because they can't do what
they want to do that there aren't other econom c uses of the
property. It's just there are nore appropriate places to put a
16 unit apartnent building is ny view

CHAI RPERSON CROSS REI D Wel |, okay, but 1| think
that there are a couple of things we should | ook at.

One is if, in fact, we went the route of
rezoni ng, how long would that take?

COVWM SSIONER M TTEN: | would say to be realistic
it would take a ninimum of six nonths.

CHAI RPERSON CROSS REID:  Ckay. That's one thing.

The other thing is the reason why we have the
whol e concept of variances and special exceptions is for the
purpose of giving relief to Applicants who cone before us, and
it is based upon our own interpretation and what we feel is
adequate in their presentation that would then convince us or
persuade us to mmke a decision as to whether or not we feel
that they have nmade -- their particular application to us has
been strong enough or their argunent has been strong enough.

And |, as one Board nenber, feel that they
definitely have and that they should be given a variance, the
vari ances that they are seeking, because |I think that they have
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denonstrated that they have net their burden of proof, and that
is what we're here for, not to make a decision as to whether or
not we feel that the zoning in place is appropriate or ot
appropriate.

| agree with you. That is not our call. Qur
call is to see whether or not, given the zoning and the fact
that the zoning was pronulgated in 1958, that that zoning nmay
not have been sensitive to sone of the social problens that we
now face today in regard to drugs, honel essness, or affordable
housi ng, or sonme of the things that plague us, and take that
into consideration when we're making our decisions and givVing
consideration to all of the citizens of the District of
Col unbi a.

And | further feel that in regard to this aspect
of the zoning -- | nean of the |ot occupancy, that there has
been sone discrepancy regarding this |ot occupancy matter, and
as such, that needs to be straightened out before we go any
further, and to consider either rezoning or have Bellow to
explain to us what he nmeant because not only did Bellow say it,
but it also was reflected in the Ofice of Planning report.

So we have two different entities of the District
of Columbi a governnment saying, in effect, the same thing, and
then we're saying sonmething different, and when that cones up,
I think that in all fairness to the Applicant, that we should
take out the tinme, rather than make a decision today, since
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there is so nuch opposition in the Board to granting this
variance, that we give them the benefit of the doubt and allow
them to get additional informnation, to explore rezoning, and
make a decision at our next regularly schedul ed Board neeting.

COW SSIONER M TTEN: | woul d wi thdraw nmy noti on,
Madanme Chair, with that reconmendation

MEMBER CRI FFI S: I would also support that
recommendation, and | would say that there might be two things.

I think that they ought to | ook at the rezoning process, but

also ook at the case that's before us today, as you mentioned,
getting the specifics of the | ot occupancy.

And also |I would stress the fact that |'m having
a difficult time |ooking at the hardship based on a demand for
a housing type. I think the Board, nmyself | can say

definitive, supports the objective of building affordable

housi ng.

But once we start to create the hardship case
that there is a demand, that opens up to ne the door. |'m not
sure we can decide it on that, for one. It also opens up the

door to an economi c hardship on any level in that a |ot that
may hot support a substantial amount of luxury units could be
argued that there needed to be an increase in density in order
to support the pro forma that a devel oper has put together
So I think a reevaluation and a |ook at that
woul d be very inportant on this case.
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CHAlI RPERSON CROSS REI D: I think that vyou're
right. I think that we should not and we have not heretofore
based undue hardship based on economc¢ hardship, but we did
ook at in the case of what was the issue with the Georgetown
i ncinerator case, where we did not |ook at econom ¢ hardship,
but we | ooked at the parameter that inadvertently would cause
some financial probl ens because of the existing zoning
regul ations, and in this instance that was what | was going to
because the whol e aspect of undue hardship invariably pertains
to some type of Jloss or sonme type of detrinent to the
Applicant, and | think that is what we need to stress, is if
there is some type of detrinent.

The detriment, | would say, M. Giffis, would
certainly be the fact that | think we all can agree that every
citizen in the District of Colunbia is entitled to have sone
ki nd of decent housing, and a 350 square foot unit that will be
further decreased by the heating and air conditioning unit is
not what | would want to see be provided for anyone here in the
District of Colunbia as an affordabl e housing unit.

We're not talking about honeless people. I''m
tal king about just regular, everyday citizens who may be |ow
i ncone.

MEMBER LEVY: Madane Chair.

CHAI RPERSON CROSS REID:  Yes.

MEMBER LEVY: If we choose to postpone a vote on
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this matter to clarify the |Iot occupancy information, will the
Applicant be provided another opportunity or an opportunity to
then either represent her design or redesign based on the new
i nformati on?

CHAlI RPERSON CROSS REID:  That's up to the Board.
If the Board feels that that would be sonmething you'd like to
see, then you certainly have the wherewithal to be able to nake
t hat request.

MEMBER LEVY: I think it would be inportant
because | think that otherwi se they would be at a di sadvantage
in terms of | think there's a lot of good things about this
project, and it's an inportant project in a lot of ways, and
I'd like to see that they have a fair opportunity to present
their case with correct information at hand.

CHAI RPERSON CROSS REI D: Ckay. well, if the
Board nmenbers agree, then what we can do is to have a
continuation of this hearing in that we have not voted to allow
themto -- M. Hart, is there a tine that we could allow them
to provide us with the additional information that's being
request ed?

We can request from Toya Bellow his explanation
as to why we have this discrepancy, one, and, two, | think M.
Levy is requesting that the architect present another -- the
picture of a design based upon the information that comes from
Bel | ow.
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Is that ny understandi ng?

MEMBER LEVY: Right.

CHAlI RPERSON CROSS REI D: O do you want to
clarify?

MEMBER LEVY: Wwel I, following -- yes, a
clarification by the Ofice of Planning that the architect have
the opportunity to re-present the design if she so chooses or
if the Applicant so chooses.

CHAlI RPERSON CROSS REI D And that would be the
only portion that we would have at the next opportunity, is
just to give the architect an opportunity present another
design. That woul d be about --

COW SSI ONER M TTEN: Well, | think M. Levy's
point is that he'd like to give them the opportunity to neet
their burden of proof --

MEMBER LEVY: Exactly.

COMWM SSIONER M TTEN. -- as it relates to the |ot
occupancy i ssue.

CHAlI RPERSON CROSS REI D Well, that's exactly
where | was going with this. That's the whole purpose of it.
I think I understood where he was going with this, that that's
what he wanted him to do. In order to be able to neet their
burden of proof, he would have to see the redesign that he
requested, as well as we would like to see what Bellow has to
say.
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COW SSI ONER M TTEN: But his point is not
necessarily a redesign. |If that's what's necessary for themto
nmeet the burden of proof, but they nmay be able to --

CHAI RPERSON CROSS REID:  Ckay.

COW SSI ONER M TTEN: -- with the existing
desi gn.

CHAlI RPERSON CROSS REI D Ckay. Let -- let me
backtrack here. First, we want to get the explanation from

Bellow, and if it's deenmed necessary, then the architect would
have the opportunity to present sonething else.

MEMBER LEVY: If deemed necessary by the
Applicant, at the Applicant’'s discretion.

CHAI RPERSON CROSS REI D: I f deened necessary by
the Applicant, then they would have the opportunity to re-
present sonething predicated upon what cones out of the Bellow
request.

MEMBER LEVY: O just to re-present with the sane

design if they feel they can neet the burden of proof for

har dshi p.

CHAI RPERSON CROSS REI D: If -- okay. You
understand it? Either way, you'll be given another opportunity
to come back and to present to us if, in fact, you feel that

M. Bellow has given enough information or you feel that you
can nmake a stronger case or to present something to us that
would bolster your request for the relief that vyou're
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requesting to this Board.

M5. REATIG  Yeah, okay. | feel that there is a
comuni cation failure. | did request in ny application, | did
request for occupancy variance. This is one of the items that
| requested.

There was a di screpancy bet ween t he
interpretation, 40 percent or 60 percent, but my coverage is
different, and | did increase it, and | did request, and that's
why |'m conmi ng before the Board, because |I'm not neeting the 40
or 60 percent. So that's why | cane before -- one of the
i ssues that | cane before the Board.

So | really don't think that it wll mke a
difference if it's 40 or 60 because | requested a variance for
the ot occupancy, and | think that that was your question, if
| did request a variance.

MEMBER LEVY: Madame Chair, may | respond?

CHAlI RPERSON CROSS REID:  Sure.

MEMBER LEVY: | don't think there was -- there's
no msunderstanding that you request a variance for |ot
occupancy. The problem that |I'm having is that | am required
to deci de whether the Applicant has net the burden of proof for
hardship relative to that variance for |ot occupancy.

And | think that perhaps because of the confusion
between the 40 percent and the 60 percent requirenents, that
perhaps that you weren't prepared to argue the burden of proof
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for that, and then |I'm not convinced that you have argued the
burden of proof for that.

At the same time, | think that there are a | ot of
positive things about the project, and | think that a
conti nuance woul d be in your best interest.

VI CE CHAlI RPERSON RENSHAW Madane Chair, | would
also like to ask that the Oficer of Planning redo its
paragraph having to do with |ot occupancy based on what M.
Bell ow has to say because the O fice of Planning, and this is
on page 4 of its report, it stated:

"I'n conversations with the Ofice of Zoning
Admini strator, it was conveyed to the Ofice of Planning that
it is their interpretation that the proposal is for a row
dwelling with nmultiple dwellings.”

And we have questions about that, that the |ot
occupancy requirenent is 60 percent. So | would like the
Ofice of Planning to look again at this paragraph and adjust
it.

CHAI RPERSON CROSS REID:  And then it says that a
variance is not required.

VI CE CHAI RPERSON RENSHAW  Exactly.

CHAI RPERSON CROSS REID: At all.

VI CE CHAI RPERSON RENSHAW Exactly, but | would
like the Oficer of Planning to adjust this paragraph based on
what M. Bellows has to say in his explanation.
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CHAlI RPERSON CROSS REID:  Ckay.
MEMBER GRI FFI'S:  Madane Chairman, one other item
Al so when you cone back, | would take a |ook at the parking
requi renents. It's ny wunderstanding in the R4 in the
proximty of 800 feet with Metro you actually get a 25 percent
reduction, which may actually reduce the nunber of spaces that
you need.

If it's one per three, you are required to have
six at 17 wunits, but if you reduce it 25 percent, you my be
able to do away with -- | don't know. My math isn't great
today -- but one or two.

CHAI RPERSON CROSS REID:  Any ot her di scussion?

MS. SANSONE: Madane Chair, since we're doing
some housecleaning, | think everyone is clear that this is a
use variance, but there is a provision in 2002.6. "A new
structure shall not be erected to house a new nonconformn ng

use," or "to house a nonconformng use," not a new one. That
woul d just go along with the request for the use variance from
the Chapter 3 provisions about apartnment houses.

CHAI RPERSON CROSS REI D: Okay. Throw that in,
t oo.

MEMBER LEVY: Just so that we --

CHAlI RPERSON CROSS REI D: Is that right, M.
Sansone?

MS. SANSONE: Yes.
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CHAI RPERSON CROSS REI D: It would go to that
2003.
MS. SANSONE: Yes, Madane Chair. It sort of just

conpl enent s. They asked for the variance from | guess it was

330.5 to allow the denplition and replacenent. It wouldn't
alter any -- | nean, the burden of proof still stays the sane
for the use variance. |It's just a nore conplete description of

what they need.

CHAlI RPERSON CROSS REID:  Ckay.

MEMBER LEVY: Madane Chair, just one other point
that hasn't been discussed and for nmy own clarification so that
there's not another issue hanging out there, and that is the
roof height. What is the |evel?

CHAI RPERSON CROSS REI D Well, | thought that
that was clarified. The architect was asked by M. Giffis.

MEMBER LEVY: I was nore concerned about the
overall roof height rather than the separate stair enclosures.

CHAI RPERSON CROSS REI D What's the question?
I'msorry.

MEMBER LEVY: They're showi ng a roof height of 40
feet, six inches to the parapet. Is that allowable? |Is that
permtted?

MEMBER GRIFFIS: Right. It was a clarification
woul d bring up. Looking at the elevations that were subnmitted
today, there's a 40 foot, six inch to the top of parapet. Now,
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based on the building height, how you neasured it, it actually
-- 1 don't recall the exact section, but it's to the ceiling of
the top floor. So | was just --

M5. REATIG The building is three stories high.

MEMBER GRI FFI S: Ri ght . Three story and 40 feet
is the regulation requirenent, and so how you neasure the
hei ght of your building. Looking at that with the top of a
parapet at four stakes, | was estimating with the elevation
that we saw four feet for the stair house -- the penthouse.
The ceiling height would have had to have been substantially
bel ow 40.

MEMBER LEVY: Okay. Thank you.

CHAI RPERSON CROSS REI D: Yeah, because | thought
that had been addressed. Okay.

MEMBER LEVY: | just wasn't clear on that.

CHAI RPERSON CROSS REID:  Sure, sure.

MEMBER LEVY: And | appreciate --

CHAI RPERSON CROSS REID:  Sure, absolutely.

MEMBER LEVY: That nmkes perfect sense.

CHAI RPERSON CROSS REI D Absol utely, and feel
free to ask any questions that you need to to, you know, get
clarifications. I will submt to you that it does becone
rather conplicated and kind of confusing at tines. So feel
free to do so.

Now, M. Hart?
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MR. HART: Yes, Madane Chair. G ven -- okay.
The first possible date to cone back in for what | would
consi der continuation would be Septenber 11th.

CHAI RPERSON CROSS REI D: Sept enmber 11th.

MR. HART: In the norning.

CHAI RPERSON CROSS REI D: W go into recess for
the nonth of August, and we only have two nore sessions, |
think, for this nonth. So would Septenber 11th be a date that
could be lived with by the Applicant?

Okay. At what time?

MR. HART: It would be the norning session, which
starts at 9:30.

CHAlI RPERSON CRCSS REID:  Nine, thirty. Okay, al
right. So now are we all clear as to what is being asked of
you?

"1l tell you. If you have any questions, then
see M. Hart of our staff to nmke sure that are you clear as to
what is expected and be prepared for the Septenmber 11th neeting
-- | nean hearing.

Okay. Any other comments, questions?

(No response.)

CHAI RPERSON CROSS REI D: Al right. Thank you
very much

MR. GREEN: Madame Chair, we just want to thank
you again for your consideration, and thank you for the
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coments and advice of the nmembers of the Board. W'Il do our
best to meet the target that you set for us on September 11th.

Thank you so much.

CHAI RPERSON CROSS REI D: We appreciate that.
Okay. Thank you very nuch

That then will conclude this norning' s hearing
unl ess there are any comments, questions.

Okay. Thank you very nuch

(Whereupon, at 11:31 a.m, the neeting was

recessed for lunch, to reconvene at 1:00 p.m, the same day.)
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(1:17 p.m)

CHAlI RPERSON CROSS REI Dt Good afternoon, | adies
and gentl enen. This is the July 17th public hearing of the
Board of Zoni ng Adj ustnment.

My name is Sheila Cross Reid, Chairperson.
Joining me today is Anne Renshaw, Vice Chairperson, and Jeff
Giffis.

Also joining us for the first tine is David Levy,
who is representing the National Capital Planning Conmi ssion,
taki ng Susan Hi nton's place.

And representing the Zoning Conmi ssion is Carol
Mtten.

Copies of today's hearing are available to you.
They are located to ny left near the door.

Al'l persons planning to testify in favor or in
opposition are to fill out two witness cards. These cards are
| ocated on each end of the table in front of us.

When coming forward to speak to the Board, please
give both cards to the reporter, who is sitting to ny right.

The order of procedure for special exception and
variances is:

One, statenment of witnesses of the Applicant;

Two, government reports, including Ofice of
Pl anni ng, Departnment of Public Works, et cetera.
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Thr ee, report of the Advisory Neighborhood
Conmi ssi on;

Four, parties and persons in support;

Parties and persons in opposition;

Closing remarks by the Applicant.

The order of procedure for appeal applications
will be as foll ows:

One, statement of w tnesses of the Appellant;

Two, the Zoning Administrator or other governnent
of ficial;

Three, the owner, |essee, or operator of the
property invol ved, not the Appellant;

Four, the ANC in which the property is |ocated;

Five, the Intervenor's case;

And, six, rebuttal and closing remarks by the
Appel | ant .

Cross examination of the witnesses is perntted
by the Applicant or parties. The ANC within which the party is
| ocated -- the property is located is automatically party in
t he case.

The record will be closed at the conclusion of
each case, except for any material specifically requested by
the Board, and the staff will specify at the end of the hearing
exactly what is expected.

The Sunshine Act requires that the public hearing
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on each case be held in the open before the public. The Board
may, consistent with its rules of procedure and policy and
procedures -- the Sunshine Act enter executive session during
or after the public hearing on a case for purposes of review ng
the record or deliberating on the case.

The decision of the Board in these contested
cases is to be based exclusively on the public record. To
avoi d any appearance to the contrary, the Board requests that
per sons present not engage nmenbers  of the Board in
conversati on.

Please turn off all beepers and cell phones at
this time so as not to disrupt these proceedings. Put them on
vi brator.

The Board will make every effort to conclude the
public hearing as near as possible to six o'clock p.m If the
Applicant's case is not completed by six o' 'clock p.m, the
Board will assess whether it can conplete the pending case or
cases remai ning on the agenda.

At this time, the Board wll consider any
prelimnary matters. Prelimnary matters are those that relate
to whether a case will or should be heard today, such requests
for postponenent, continuance, or w thdrawal, or whether proper
and adequate notice of the hearing has been given.

If you are not prepared to go forward with the
case today or if you believe that the Board should not proceed,
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nowis the tine to raise such a matter.

Are there any prelimnary matters?

VS. BAI LEY: Madame Chair, there are sone
prelimnary matters, but | would take -- staff is reconmendi ng
that those matters be taken up when the case is called, but for
the first case of the afternoon, there is line.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much.

Pl ease call the first case of the afternoon.

MS. BAILEY: Application No. 16729 of Wayne Pl ace
Senior LP Conpany, pursuant to 11 DCMR 3104.1, for a special
exception to all a new senior living apartment conplex under
Subsection 353.1 and pursuant to Subsection 2102.3 for variance
fromthe floor area ratio requirenents under Section 402, that
occupancy requirenents under Section 403 and story limtation
requi renents under Section 400 in an R5-A district at prem ses
1114 -- I'm sorry -- 114 through 124 \Wayne Pl ace, S.E., Square
6118, Lots 42 and 43.

All those wishing to testify, would you please
st and? All those persons wishing to testify in this case,
pl ease rai se your right hand.

(Whereupon, the w tnesses were duly sworn.)

MS. BAI LEY: Menbers of the Board, the O fice of
Pl anning has subnmtted a report. That report recomrends
condi tional approval of the application. A waiver is needed to
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accept the report into the file.

In addition, a report was also filed from the
Department of Public Wrks, and we also have a report fromthe
Depart ment of Housi ng.

ANC-8C has also subnmitted a report on this
proj ect.

Madane Chair, the case is ready to go forward.

CHAlI RPERSON CROSS REID:  Ckay, all right.

MR.  GLASGOW Good afternoon, Madame Chair and
menmbers of the Board. My name is Norman M d asgow, Jr., of
the law firm of Holland and Knight, representing the Applicant,
Wayne Place Senior Living Limted Partnership. It's a
subsidiary operating under the auspices of the St. Paul
Comunity Devel opment Cor porati on.

The subject property is located at Wayne Pl ace,
S.E., and is located in an Rb5-A distinct, and is just under
one acre in size.

The Applicant is requesting today a special
exception and variance relief in order to construct a 56 unit
senior |living devel opment in Ward 8.

Speci al Exception is required for R-5-A
apartments for new construction, pursuant to Section 3104.1 and
353.1. Variance relief is requested fromthe FAR story and | ot
occupancy requirements of the R 5-A district.

Here with nme today are M. Lisa Jackson, also
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with the law firm of Holland and Knight, and she's standing
over to mny left. She was previously with the Prince George's
County Office of WIlkes Artis before joining Holland and
Kni ght .

In addition here on behalf of the Applicant are
Brandon Bellany, sitting to ny inmediate right; Carl WIIlians
and Charles MNear, and Carl is on the far right and Charles is
in the center.

Pardon ne? Ch, | thought sonebody asked a
guesti on.

CHAlI RPERSON CROSS REI D I was going to say
sonmet hi ng, but did you just finish your opening statement.

MR. GLASGOW No, | have not.

CHAI RPERSON CROSS REI D Okay.

MR. GLASGOW Ckay. St. Paul CDC has devel oped a
highly successful and acclainmed seniors |living devel opnent
project off of Addison Road in Prince George's County and ot her
proj ects.

Next I'd like to introduce Bruce Kennett of the
architectural firm of Torti Galles CHK, Jay Spiegel of the
engi neering firmof Greem and Peterson; and Steven Sher, a | and
use planner with Holland and Kni ght.

M. Kennett and M. Sher are submitted as expert
witnesses in the field of residential architecture and |and
pl anni ng, respectively.
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Begi nning with an overview of the case, | want to
confirmthat the Board has a copy of the statenment of Applicant
that was filed previously in this case. And | understand that
there were a series of reports that you have received.

CHAI RPERSON CROSS REID:  yes.

MR. GLASGOW The Ofifice of Planning report, the
letter in support from the Advisory Nei ghborhood Comn ssion 8C,
a copy of a letter from Council Menber Allen. | don't recall
whet her that was read off at the beginning.

CHAI RPERSON CRCSS REID: We have.

MR. GLASGOW All right, and a copy of DHCD s
letter in support of the application.

By way of background and proceeding with this
application, the Applicant and its representatives have
attended several conmunity neetings, conducted two site visits
of the Addison Road facility wth comunity and ANC
representatives. W are pleased that the ANC is in support of
the application and that the Applicant has received numnerous
expressions of support and interest in the project from
comunity residents.

Before proceeding with the testinmony of the
witnesses, I'd just like to give a brief opening statenent.

We set forth in our statenent of Applicant and as
set forth in the report of the Ofice of Planning, that the
Applicant has net all of the requirenments set forth in Section
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353 for the special exception relief for new residential
devel opment in the R5-A zoning district, and that's set forth
in the statement that we submitted in the text.

Concerning the variance relief, the Applicant
submts that the subject site is unique and affected by an
exceptional situations or conditions. The subject property is
affected by the topography, having a significant slope from
nort hwest to southeast along the Wayne Pl ace frontage.

In addition, the regulations and conprehensive
pl an encourage the provision of housing for all segments of the
District's population, and the Applicant notes that there are
only three facilities offering seniors housing in Ward 8.

This will be the first newly constructed such
facility in nmany years. Operation of the regulations on a
particul ar piece of property, particularly with a permtted
use, such as we have here for senior apartment |iving, and when
none has been provided also we believe is a unique or
exceptional situation or condition.

In order to provide the senior living facility
and to do so with a consistency of delivery of services with
the type of facilities and anenities that nmake for a quality
living environment at a reasonable cost that can be supported
by the narket in the surrounding community, an FAR variance is
required.

Applicant notes that upon further analysis of its
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plans the actual FAR for the site is approximtely 1.45,
slightly less than what's in your packet of materials, and the
floor area is approximtely 59,000 square feet.

That is due to the conputations resulting from
the perinmeter wall test, and it was certain area that was added
into the building that is non-FAR area originally, and that
woul d be on the northern frontage of the site.

Applicant submits that the nunber of the units,
therefore, the size of the building would be exactly the sane.

It's just by virtue of the perineter wall test that there are
slightly less building that is includable in FAR, but the
building that was filed with you, that building stays exactly
the sane. Al of that is the sane.

Applicant submits that the nunber of wunits and
size of building are critical in order to proceed forward with
the project, and information in that regard was submitted to
the Ofice of Planning; that the 56 units will not be a burden
on the comunity in any fashion.

But it will instead be positive to the comunity,
and that position is supported by the Ofice of Planning, DHCD,
DCHFA, the Advisory Neighborhood Commission, and the ward
counci | menber.

Simlarly, Applicant has requested a variance
from the story limtations, and it is not the height
limtations in the R5-A district. We conply with the height
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limtations.

We have four stories on part of the site, as you
can look in the drawing. That would be to your left. The top
drawi ng you see three stories on the northern portion of the
site, and there are four stories on the southern portion of the
site.

So we have not asked for a height variance. W
are asking for a variance fromthe story limtation. In the R
5-A district, you're pernitted to have three stories. W have
four stories at the southern end of the site, three stories at
the northern end. And that is due to the slope of the site as
is shown on the draw ng.

In addition, with respect to the FAR variance, it
is noteworthy that the subject property is located in the
noderate density residential district in the conprehensive plan
| and use map, and we propose the FAR to be approxi mately 1.45.

It is noted in Ofice of Planning's report that
R-2, R4, and R5-B zoning is in close proximty to the site,
and if you would look at what the FAR is that's permtted in
each of those zoning districts, you would have -- now, there is
no FAR limtation in R 2.

But if you take the 40 percent | ot occupancy with
three stories for R2, you have a 1.2 FAR, R4 with 60 percent
ot occupancy and three stories is 1.8 FAR, and the R 5-B
di strict would al so be 1.8.
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So the Applicant's proposed project at 1.45 FAR
fits neatly within the range pernmtted by those other zoning
classifications, which are all located in close proximty to
the subject site and have the sanme designation under the
conprehensive plan | and use nap.

Clearly, if the project is not able to proceed
and we need the relief that's requested, we have a practical
difficulty with respect to this property and Applicant's
ability to use it. The proposed use is a permtted use, as a
matter of right.

As is evident fromthe significant statenents of
support for this project from the various District agencies,
the ANC, and the ward council nenber, the granting of this
relief is consistent with the conprehensive plan and can be
granted wi thout substantial detrinent to the public good and
wi t hout substantially inpairing the intent and purpose of the
zone plan.

Lastly, the Ofice of Planning requested that
additional information be provided concerning the | ot occupancy
variance, which is alnost entirely due to the provision of the
port-cochere at the entry drive to the facility.

The design and l|land planning issues relate to
that request for relief. This design results in a very
practical solution of having a place above grade to |ocate the
condenser units which are shown on the plans. There are 12

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

a3

condenser units on top of that port-cochere, which is on the
far eight of the upper drawing to your left. They are hidden
behi nd that sl oped roof area.

If they were not placed there, they would be at
grade |evel. There would be additional paving on the site
where they would be |ocated. We don't think that this is a
particularly aesthetically pleasing solution.

The port-cochere covers a driveway, provides
streetscape continuity and security for the residence of the
project and a shaded area where residents can be picked up and
dropped off in addition to the main entrance. These will all
be expl ained by the architect and the | and pl anner.

For these reasons we believe that the |ot
occupancy variance should al so be granted.

If there are no prelimnary questions, I'd |ike
to proceed with the testinony of the wtnesses.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much, M. d asgow.

And before you have proceeded, | was going to
suggest that based on your submission, | think that I'm sure
all the Board nenbers have read the materials that have been
submitted, and as such, | don't see any reason why you should
not be able to expedite your presentation before us.

Now, it may be a little late since you' ve already
given it.
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(Laughter.)

CHAI RPERSON CROSS REI D: But | think that what |
would rather do is allow the Board nenbers, based upon their
having read the materials, to ask you any questions that they
m ght have, and if there are no questions, then we can just
proceed right on through and di spose of this fairly quickly

MR. GLASGOW We are at your disposal.

CHAI RPERSON CROSS REID: Questions?

(No response.)

CHAI RPERSON CROSS REI D: Okay. I'd like to
unl ess --

COW SSI ONER M TTEN:  Madane Chair.

CHAI RPERSON CROSS REID:  Oh, sorry.

COW SSI ONER M TTEN: I'"'ma little slow on the
draw, but | did have a question.

M. Gasgow, | think you nentioned the fact that
the nunmber of the units and the size of the building are
critical to the success of the project.

MR. GLASGOW That's correct.

COWM SSI ONER M TTEN: And that you had submtted
information to the Ofice of Planning in that regard.

MR. GLASGOW Correct.

COW SSIONER M TTEN: And the issue about
feasibility is inportant to the burden of proof. Is that
sonmet hing you could submit to us as well?
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MR.  GLASGOW Yes. We have copies of that
i nformati on.

COW SSI ONER M TTEN: That woul d be hel pful.

MR. GLASGOW There is a market study and a
feasibility breakdown, a spreadsheet.

CHAI RPERSON CROSS REI D M. dasgow, if your
witnesses would like to subnmit witten testinony or if there's
sonething that they just feel they'd like to put on the record
today, they can do so, but for the nobst part we would just
allow you to just go right through the segnments and get to your
cl osing remarks.

MR. GLASGOW  Sure. Al right. VWhat we can do
is, M. Bellany, would you just briefly describe the project
and process that you' ve gone through?

MR. BELLAMY: Good afternoon. M nane is Brandon
Bel | any. I'm the Deputy Director of the St. Paul Comrunity
Devel opnent Cor poration.

The short version is that this is a blight on the
comunity. |It's an existing 33-unit building which is vacant.

Qur plan is to demolish it and erect 56 units of

brand new, quality, senior housing, independent |iving. We
basically are working very hard to include all of the
conveni ences that seniors may desire in this building. It's

the continuation of a brand that we've already won a |ot of

awar ds with.
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We've tried to make the project as affordable as
possi bl e. Unfortunately, due to situations in regard to the
site, in order for the project to be feasible, we had to get a
certain nunber of wunits. There's just a certain anmount of
fixed cost that we have to carry.

Part of it is because we'd like to offer a deeper
| evel of service to our seniors, not to exclude a concierge
that we pay for, things that we'd like to include. And in
order for us to meke that happen, we have to reach a certain
[ evel of units in order to make that work.

The demand for senior housing in Ward 8 is well
docunent ed. Just the admission of these wunits into that
mar ket pl ace is an increase of alnbst 28 percent for the units
that are qualified for residents that [ive there currently, and
that's a shame because we should have nobre quality senior
devel opnent in Ward 8.

That's the short version.

CHAI RPERSON CROSS REID:  Ckay. Well, thank you.

If you have a witten testinony, then you can
submt it.

MR. BELLAMY: Just ny notes, ma' am

CHAI RPERSON CROSS REI D: Oh, that's fine. You
did a good job, and as a matter of fact, a lot of what you
testified to we do already have in the subm ssion.

MR. BELLAMY: Okay.
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CHAlI RPERSON CROSS REID: Okay. Then we can nove
now, M. G asgow.

Office of Planning report? And, O fice of
Planning, 1'd ask if you'd like you could basically stand on
the record or you could just --

MR. COCHRAN: Well, first, Madane Chair, 1'd |ike
to be sure that we have a record that we can stand on, and |'d
i ke your permission to accept the late report into the record.

CHAI RPERSON CROSS REI D We'll waive the record
to accept your report.

MR. COCHRAN: Yes.

CHAI RPERSON CROSS REI Dt Unless there's any
objection with any of the Board nenbers.

MR. COCHRAN: Okay. Now --

CHAlI RPERSON CROSS REI D And as an aside, sine
you brought it up, can you get in a little earlier than jus the
day of ? It would be nost hel pful to us.

MR. COCHRAN: We would like to.

MR GLASGOW Madane Chair, in fairness to the
Ofice of Planning, there was information. They were working
wWith us on this project to nake sure that we had --

CHAI RPERSON CROSS REI D:  Ah- ha.

MR GLASGOW -- the record, and there was
i nformati on going back and forth and requests and conments as
to how to make the best presentation and the best case before
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the Board, and sone --

CHAI RPERSON CROSS REI D Okay.

MR GLASGOW -- of that information didn't
arrive to the Ofice of Planning until after their filing
deadl i ne.

CHAI RPERSON CROSS REI D: Okay. So okay. He
threw you a |ife preserver over there.

MR. COCHRAN: Yes. | think M. d asgow, although
he obviously read my report better than | did, has a different
concept of some information as opposed to sonething |arger than
t hat .

In any event, no, | gather that the Board doesn't
feel a need for OP to recapitulate our report. W would Iike
to point out two questions. One is we feel that the Applicant
has denonstrated the need for the additional height. W are
not fully convinced that the Applicant has denonstrated the
need for both the additional height and coverage, and | would
hope that the Board's questions will begin to address sone of
that matter about the | ot coverage vis-a-vis the port-cochere.

Ofice of Planning feels that it needs to be
denonstrated, although we don't feel that it is necessarily a
project killer by any stretch of the imagination, but it is a
design option that the Board will be able to inquire nore
about .

As to our other question about the site, it's the
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flip side of the reason that they're here asking for relief,
which is the slope. There was sone concern that, given that
this is a residence for independent seniors, they might not
need a wellness center with a 12.5 percent grade because you'd
be able to walk up the hill and get your exercise, but ny
concern on that was alayed by visiting the facility in Prince
George's County, where it's even nore isolated, and it works
very well.

There's van service. There are all Kkinds of
services on site. The O fice of Planning no |onger has a
concern about whether this would be an appropriate |ocation for
an independent senior facility, and we were very inpressed with
what we saw in Prince George's County.

So that concludes our testinony. Certainly if
you have any questi on.

CHAI RPERSON CROSS REI D: Questions? Do you have

guestions?

Just one second. W'I|l have to nmke a decision
about that.

MR. GLASGOW  Madane Chair, question?

VI CE CHAI RPERSON RENSHAW  Madame Chair.

CHAI RPERSON CROSS REI D Let us -- | know, Ms.
Renshaw. 1'Il let you |eave

VI CE CHAI RPERSON RENSHAW No, but | wanted to
say that | think we really do need a little bit nmore review of
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because we did just get it.

CHAI RPERSON CROSS REI D: Ms. Renshaw, that's
where | was going with that.
MR. GLASGOW Okay. I|'msorry. | msunderstood.
| thought --
CHAI RPERSON CROSS REI D I just -- no, no. | was

just informed that all
it. So we're just
sure that

ask questions.

everyone has conpleted reading it,

of the Board nmenbers have not conpleted

going to take a few minutes and just make

and then we can

MR. GLASGOWN  Okay.

CHAI RPERSON CROSS REI D: I

everyone hadn't finished it.

(Wher eupon, the

record at
at 1:43 p.m)

MR. COCHRAN:

1:39 p.m and went

Madanme Chair, |

didn't know that

foregoing matter went off the

back on the record

realize that you

didn't get the report until today, but | would suggest that you

particularly 1ook at
par agraph on page 7,

the last bullet on page 8.

(Wher eupon, the

record at

at 1:47 p.m)

CHAI RPERSON CROSS REI D: Okay.

Section

1:44 p.m and went

B(2) on page 6 and the third

and then the |last of the recommendati ons,

foregoing matter went off the

back on the record

Thank you very
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nmuch.

Now, let's look closer at the Ofice of Planning
report. An issue that was raised by M. Cochran in regard to
the | ot coverage issue.

Di scussi on, questions?

MEMBER GRI FFI S: Yes, Madane Chair. I had a
qui ck question regardi ng that.

M. Cochran, | read your paragraph. I've also
seen that the Applicant is naking the case that limting the
ot occupancy would actually conpromise the design and
security, which seened to be a fairly strong case, and | will
| et them present it.

But you bring up an issue that | did not see in
their application, and that 1is of ©potentially flanmable
mat eri al s. Do you want to talk to that specifically or maybe
t he Applicant can?

And then also just quickly on why you don't feel
there's a strong case for the port-cochere in terms of
i ncreasing the | ot occupancy.

MR. COCHRAN: The Applicant had not denonstrated
to us that alternative designs were considered and that this
was the best solution. Absent that, | felt that we really
needed to rai se the question for the Board to ask.

It is a design solution. It's a design option.
There are flammable materials, quite understandably cleaning
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suppl i es, whatever, solvents that you're not supposed to keep

under your kitchen sink, are going to be stored in the port-

cochere, and that's adnirable. It's separated from the nain
building. It reduces the risk of fire, et cetera.

Sonme of the HVAC systens, the condensers will be
under the roof of the port-cochere. Again, a good design
sol ution.

But | do feel or the office feels that with the
rules, the Applicant has the burden to denobnstrate that there's
actually a need as opposed to sinply a preference to exceed by
4. 48 percent.

CHAI RPERSON CROSS REI D Did you discuss it with
them - -

MR. COCHRAN: Yes.

CHAlI RPERSON CROSS REI Dt -- as far as whether or
not there were any alternatives that they could present?

MR. COCHRAN: Yes. They were aware that we had
asked that question, and as | think the report said, | think we
were optimstic that they woul d be addressing that today.

CHAI RPERSON CROSS REI D Okay.

MR. COCHRAN: Certainly with respect to security,

a fence doesn't count for FAR They could have put up a
security fence. I think given the type of design that this is
aesthetically, it nmakes sone sense, the type of revival

architecture that they've chosen to emnul ate.
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But, again, that's an aesthetic perception as
opposed to a denonstration of neeting the test. Clearly, with
the slope there would have to be either an exceeding of the
story limtation or an exceeding of the |lot coverage
l[imtation. The Applicant in a very mnor way, | think, has
simply failed to denpnstrate why they need both, and | think it
woul d be relatively easy for the Applicant to discuss that 4.48
percent relief request for the port-cochere, primarily for the
port-cochere.

There may be sone very small percentage that's
due to the actual occupied building al so.

CHAI RPERSON CROSS REI D Okay. M. d asgow, do
you wi sh to respond yourself or do you wish to have one of your
Wi t nesses?

MR.  GLASGOW wll, 1'Il take a quick start
nmysel f, and then we can get the wi tnesses up that we need to.

If you look at the ground floor plan in your
packet of materials, you'll see four little roons that are on
the far side, the southern side of the port-cochere.

CHAI RPERSON CROSS REI D Is that a part of -- is
that a tab?

PARTI CI PANT: Go to F.

CHAI RPERSON CRCSS REID:  F?

MR. GLASGOW Yes, it's in F, in the ground floor
plan. So | wanted to sort of pick out the different conponents
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t hat

woul d be used with respect to the nmintenance of the building

to the main building.

Ch, it'sinE I'msorry. Tab E, as in Edward.

CHAI RPERSON CROSS REID:  Gkay. All right.

MR. GLASGOW And that would be the --

CHAI RPERSON CROSS REI D: ["m sorry. W just got

it. So what were you referring to?
VI CE CHAI RPERSON RENSHAW  \What page?

MR. GLASGOW It's the second --

MR. GLASGOW Ground floor, Tab E, ground fl oor

pl an. You'l| see the four Ilittle roonms wthin the

port -

cochere, which is where maintenance and other materials would

be kept, and that's away from the nmin building. So we

that el enent of the port-cochere.

have

The other drawing that | think is constructive

there is the sheet that shows the roof plan. This sheet;
about the seventh or <eighth sheet in, and it shows
condenser wunits for the air conditioners up on the

cochere, of which there are 12.

it's

t he

port -

Either we could put the air conditioners up on

the port-cochere and have them in that context behind

t hat

screen wall, or we could put them down on the ground. If you

put them on the ground, you have to pave an area to hold them
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whi ch would be about the size of the area that we have them
sitting on, and when they're up in the air, they' re not subject
to vandalism or anything else. We've got them in a safe,
secure |ocation, and so we believe that that is a very positive
situation with respect to the site.

And because of the slope, we would essentially be
digging into our green space probably on the north side of the
site to locate the pad that they would sit on, and we do not
think that that's positive.

CHAI RPERSON CROSS REID:  And that would be a pad
of approximately what size? The dinmension?

MR GLASGOW VWhat size is that pad? The
di mensi ons?

PARTI Cl PANT: Each pad is about three by three
feet.

CHAI RPERSON CRCSS REID: And you'd need six?

PARTI Cl PANT:  Twel ve.

MR. GLASGOW And there's 12 of them

CHAI RPERSON CROSS REID:  Twel ve. Okay.

MR. GLASGOW  Then also, if you notice the area
that's under the port-cochere is already paved, it's a driveway
area, and it's got a sidewal k area. So there's no additional
paving of the site. VW' re covering over a piece of the site,
and plus we wanted to give the appearance of the street which
it does do with respect to the security of the parking |ot.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

Any tinme that you can control entrances and exits
and have that be very apparent that this is a controlled
entrance and exit, that helps wth the security of the
property.

CHAI RPERSON CROSS REI D Okay.

MR,  GLASGOW So we think that that is a
conmbi nation of all of those reasons, plus the design el enents.

And we understand that with respect to our burden of proof,
that we happen to favor one design over another is not the nost
conmpel ling argunment, but we have a number of very practical
i ssues that we're trying to address with respect to this site,
with respect to this location that have to deal with the |ot,
and all of those together have led to this solution as being
the best way to address the issue, and therefore, that's why
we' ve asked for that .48 FAR vari ance.

CHAI RPERSON CROSS REID:  Okay. Questions?

VR GLASGOW For lot occupancy, the |ot
occupancy vari ance.

MEMBER LEVY: Madane Chair, typically this type
of structure is used to shelter the entrance to the building
It appears to ne that the entrance of the building is actually
| ocated in another |ocation other than under --

MR.  GLASGOW Under the structure. That is
correct, M. levy.

MEMBER LEVY: |Is that correct?
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MR.  GLASGOW Yes. The entrance to the
structure, once again, the main entrance to the building is
located in the mddle of this L.

MEMBER LEVY: Right.

MR. GLASGCOW And we thought that it was a good
design feature for those that would be coming off the sidewalk
and the street to have the covered area. They know they're
getting onto their site, and then they walk around the corner
to the main entrance.

It also helps mark an entrance area that is not
visible fromthe street, but makes it clear where you're going
to go to enter the building. It's going to be underneath the
port-cochere, is going to lead you to that entrance.

MEMBER GRI FFI S: A quick point of clarification.

We're tal king about the lot coverage, and | inmagine we'll get
into it further, but is, in fact, the ampunt of |ot coverage
vari ance going forth equal to what is under the port-cochere?

MR. GLASGOW It's off by a couple hundred square
feet.

MEMBER GRI FFI' S:  Ckay.

MR. GLASGOW And it is within the -- and |I've
forgotten the section nunber offhand, but there is the Zoning
Administrator in the residential zones has his two percent rule
that he can give you for residential projects, and we are well
wi thin that.
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I think if you took off the port-cochere, we are
40.8 percent |ot occupancy so that we would be wthin the
zoning adnministrator's two percent discretion to give us that.

We | ooked at that very carefully. We assuned
that sonmeone on the Board was going to be asking, "Well, is it
a chunk of the building that is leading to this or is it just
t he port-cochere?"

And | can say with the Zoning Adm nistrator's two
percent, it is only the port-cochere.

CHAI RPERSON CROSS REI D: Any further questions?
M. Levy?

MEMBER LEVY: Again, | don't know how significant
| feel that it is. It just seens to nme that it's perhaps
unnecessary additional |ot coverage, given that the structure
is not really performing the function for which it's normally
desi gned, and pedestrians walking in fromthe street, in fact,
woul d have to walk in foul weather in order to get to the door

ultimately, and that the air conditioning units could possibly

be acconmpdated within the ridge line of the roof of the
buil ding and still not be on site.
MR. BELLAMY: Is it okay if | just respond to

that statenent?
CHAI RPERSON CROSS REI D: Sure.

MR. BELLAMY: | think there's three mmjor issues
in response to that. One is the building has a state-of-the-
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art security system We do have caneras on that port-cochere
which allow for digital coverage for the building. That's one
i mportant issue.
Two, we discussed putting the units on the roof.
That calls for a significant cost increase based on how the
chases have to run. So we did explore that option

And, thirdly, not to belittle this point because

I think it's very inportant, it is a design feature. In that
section of the <city, it's our philosophy that community
devel opment is nmore than just nice buildings. If you don't

have programring, nice buildings won't do anything for vyou
But it is very inportant that in |ow inconme populations that
they don't feel like that. There's no reason for a building to
| ook that way. I think it's a mnor adjustnment versus what it
brings to the building in this Georgian style of architecture.
And | think that's very inportant. ["ve often
had discussions where folks mght say, "Well, why are you
addi ng microwaves to the building?" or "why are you adding this

to the building?" or "why are you adding that to the buil di ng?"

Vell, if ny grandnother was going to live there
I know she's really appreciate that port-cochere. It adds to
t he buil di ng. It makes it a nice place to live, and that's

what we want to do, create nice places to live
MEMBER GRIFFIS: Well, | think in that case al so

if I can, if you're looking at the first floor plan, you
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actually do have access. It may not be the main entrance, but
you do have access perhaps to the -- well, you do have a door
there going to the | obby.

Also, the main purpose room which |ooks 1like
obviously the largest room for neetings, if you had whatever it
be, cars and such dropping off, it may be a good cover.

But | would think nore inportantly, | think where
you're getting to is the design of it. | feel that is a very
strong nove there. Whet her that's perfect, but it's a strong
nove in terns of holding the street edge of that building. It
is an announcenment of the entrance. It is an announcemnent of
how you access the facility and enter into it.

Also we've tal ked about security in terns of the
design. You can have the specific cameras and gates and all of
that, but | think security also through design is a matter of
confidence, | might say, and that is the defining entrance and
edges, and | think that's what this element is trying to do, if
not doi ng outright.

So there it is. I don't know if we need to
bel abor this much nore than that.

VI CE CHAI RPERSON RENSHAW Madanme Chair, | would
benefit from having the architect walk us quickly through the
design of this building, and what | would like to hear about is
the nmovement of handi capped persons in and out of the building,
maki ng sure that there is an entrance from this port-cochere
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directly into the building, the short way rather than a | onger
way for wheel chairs.

So perhaps if the architect is here.

MEMBER GRI FFI S: Madanme, Chair, could | just ask
a quick question in terns of relevancy, especially if we're
trying to expedite this?

VI CE CHAI RPERSON RENSHAW  Well, | don't want to
rush this. I think that we should have adequate tine to hear
fromthe architect.

CHAI RPERSON CROSS REID: Well, yes and no.

MEMBER GRI FFI S: | definitely want to hear from
the architect. I"m just wondering on the relative -- you
brought up the point of ADA access and such.

CHAI RPERSON CROSS REI D Yeah, that's what | was
about to say. I think that the project will have to conply
with the ADA regulations, and as such, that's a given, M.
Renshaw.

VI CE CHAI RPERSON RENSHAW | understand that.

CHAI RPERSON CROSS REI Dt And | don't -- so as
such, if you don't mnd, perhaps you wouldn't have to show us

those routes because as long as we know that they are there,

then that should be -- | think that should suffice.
VI CE CHAI RPERSON RENSHAW I'm sure that the
architect would bring this into his discussion. I don't think

it needs to be a long discussion, but if we mght nove ahead
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CHAI RPERSON CROSS REI D: Was there sonething
specifically that you wanted himto --

VI CE CHAI RPERSON RENSHAW  Yes, | wanted --

CHAI RPERSON CROSS REID:  -- point out for you?

VI CE CHAI RPERSON RENSHAW -- the Board to hear
from the architect so that we could see the entry into the
bui | di ng. I"m specifically interested also, although it wasn't
brought wup here, the parking arrangement for the building.
VWere do the visitors park? \Where do the help park? How many
cars do you anticipate those residents in the building wll
have?

This was nentioned; a parking lot was nentioned
on page 11 of the Applicant's proposal. The Ofice of Planning
touches on it on pages 3 and 5, but no other information. So |
woul d |ike to hear about that also.

CHAlI RPERSON CROSS REID:  Ckay.

VI CE CHAI RPERSON RENSHAW So perhaps with that
the architect could --

CHAI RPERSON CROSS REI D: If you would respond to
Board Menber Renshaw s question and just give us very briefly
the -- your response.

MR. KENNETT: Good afternoon. My name is Bruce
Kennett.

CHAI RPERSON QRCSS REI D: Pl ease speak into the
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mc. Gve you nane and address, and do you have a |ight pen?
MR. KENNETT: No, | don't.
CHAI RPERSON CROSS REID:  Okay. Then probably you
woul d have to bring the easel a little closer

MR. KENNETT: Can | carry this with me?

CHAI RPERSON CRCOSS REID:  Well, it won't go but so
far, and so | think that bringing the easel a little closer,
too, would be hel pful. Okay. Cl oser, closer. Ckay.

MR. KENNETT: M nane is Bruce Kennett. |'mwth
Torti Galles CHK and partners. We're in Silver Spring,

Mar yl and.

You want the address? 1300 Spring Street, Suite
500, Silver Spring, Mryland.

CHAI RPERSON CROSS REI D Okay.

MR.  KENNETT: Okay. The plan concept of this
building is remniscent of a French hotel [|'ve been told by
people more traveled than |I. What it attenpts to do is create
a strong urban edge along the front facade, a strong street
edge, and the port-cochere that's been in question here acts as
a visual screen for the parking, which is relegated to an
interior courtyard.

The pedestrian entrance off of the sidewalk is
t hrough here underneath the port-cochere. There are doors that
go into the community space and into the hallway that goes back
to the | obby.
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This is the parking area, and | would like M.
Jay Spiegel with our civil engineer to address the parking

i ssues, but this is the parking for the facility with the turn-

around.

This is the main entrance fromthe parking. |It's
a covered octagonal shaped turret. So when you're dropped off
here, you're wunder a protected roof. You go through an

entrance |obby, and, by the way, all of the entrances are
handi capped accessi bl e. Al of the door, the door approaches
of all the public spaces, as well as the entry doors to the
units, are handicap accessible in accordance with ANSI. And
100 percent of the wunits are in accordance with the Fair
Housi ng Act by code.

There's an elevator located right here, which is
accessible, and it's capable of taking a stretcher in addition
to wheel chairs.

We have a leasing center in this area.

This is the large conmunity room with a warm ng
kitchen. W have an arts and crafts room sonme public bathroom
facilities, handicap accessible; a visiting physician suite
with a nurse's office and waiting roont a |arge exercise room
with spa.

There are 56 units in the building, seven two-
bedr oom and 49 one-bedroom

And on the wupper levels, which are also all
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handi cap accessi ble, we have tenant storage in the center and a
gat hering spot down here, a little lounge with a bay w ndow of f
the rear where there will be seating for the residents.

Are there any other questions you would like ne
to address?

VI CE CHAI RPERSON RENSHAW No. Thank you.

CHAI RPERSON CROSS REI D: Al right. Thank you
very mnuch.

MR.  KENNETT: Jay. I'd like to introduce M.
Spi egel who's going to tal k about the parking for us.

MR. SPIECEL: Good afternoon, Madane Chair. For
the record, my name is Jay Spiegel. I signed up as John
Spiegel. I'mwith Geemand Peterson. Qur offices are |ocated
in Laurel, Mryl and.

As M. Kennett had nentioned, this is the parking
field. The parking rate utilized for the application was one
space per sSix units. That would have given a net result of
approximately ten spaces. We are providing 13 standard spaces
in this location and along this |ocation.

The handi capped space, van accessible space is
located in this location with the access point here, and then
| eading to the building.

VI CE CHAI RPERSON RENSHAW  Thank you.

Where do the residents sit outside? |Is there an
open courtyard? Because you refer to the parking area as the
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courtyard, and | thought a courtyard was nore for the pleasure
of the residents for sitting outside.

MR. MNEAR: Good eveni ng. Good afternoon,
rather. |'m Charles McNear with St. Paul CDC.

Wth regards to an outside seating area, we wll
have a water feature, a fountain in the mddle circle of the
drive, and we plan on providing sonme outside seating in that
particul ar area.

We al so have an opportunity to introduce seating
at the main entrance on either side of the doorway, and under
consideration is the devel opnent of an outside gardening area,
which will be up in the upper right-hand corner, that would be
available to the residents to use.

VI CE CHAI RPERSON RENSHAW Is the strip along the
slide of the building which is pictured in green, is that -- at
the top, right around the left. There you go.

Down from there, is that strip large enough for
some outside seating?

MR. McNEAR:  Here?

VI CE CHAI RPERSON RENSHAW  Yeah.

MR.  SPI EGEL: No, ma'am This is an area where
we put plant material that wll discourage any people from
cutting through this area. It will not be a sitting area.

As Charles nentioned, the sitting areas nost
likely would be these areas and a garden area located in this
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Anot her advantage of the |ocations here, these
will be predominantly in the shade in the afternoon.

VI CE CHAI RPERSON  RENSHAW And t hat can
accommodat e how many peopl e?

MR. SPIEGEL: Depending on the anount of benches
pl aced there. That | don't think has been deternined yet.

VI CE CHAI RPERSON RENSHAW  COkay. Thank you.

CHAlI RPERSON CROSS REI D: Al right. Cross
exam nation of the Ofice of Planning. M. d asgow?

Okay. Thank you very nuch.

Any ot her government reports? | know it has been
referred to several other governnent entities.

So now we nove to ANC. Is the ANC representative
here? Please cone forward.

Okay. Thank you.

MS. CUTHBERT: Good afternoon, Madane Chair and
menbers of the Board. I"m Mary Cuthbert. I am the Chair for
Advi sory Nei ghborhood Conmi ssion 8C.

MR. LOCKBRI DGE: I'"'m R Calvin Lockbridge, Vice

Chai rman of Ward 8C.

MS.  KEMP: Good afternoon. I''m Barbara Kenp,
Conmmi ssi oner of 8C-05. I'mthe Secretary.
Ms. CAMPBELL: Good afternoon. My name is

Al et hea - -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

118

CHAlI RPERSON CROSS REI D: Turn your mc on,
pl ease, m' am

Ms. CAMPBELL: Good afternoon. My name is
Al et hea Canpbel I . I am not an ANC Conmi ssioner. I"'m a nmenber
of the D.C. Commi ssion on Aging.

CHAI RPERSON CROSS REI D: Okay. This is just for
the ANC report, but are you having her as a witness for your
report?

MS. CUTHBERT: Ri ght.

CHAlI RPERSON CROSS REI Dt Ckay. Now, are you
giving the report for the ANC?

M5. CUTHBERT: Yes, | am

CHAI RPERSON CROSS REID:  All right, and you have
-- as | m understanding it, you have w tnesses that you want
to speak as well?

M5. CUTHBERT: Only one witness.

CHAlI RPERSON CROSS REID:  Ckay.

MS. CUTHBERT: The nini Conm ssion on Aging from
Ward 8.

CHAI RPERSON CRCSS REID: Al right. Thank you.

MS. CUTHBERT: Okay. I'"'m just going to go an
overview rather than read ny statement.

Advi sory Nei ghborhood Comr ssion 8C nmet on June
6th of year 2000. At that neeting we recommended that a group
of citizens go see the facility in Maryland. About 17 seniors
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signed up, and they went to visit the site on the 21st of June.

By the ANC goi ng on sumer recess and we knew t he
hearing was conming up July, at that neeting we voted to have a
meeting to vote on this project on June 27th, and we held the
nmeeting after the seniors visited the site in Maryland to see
if it would be conducive for our comunity.

At our neeting on the 27th, well, the seniors
returned, and it was from our comunity, gave us the result,
which a couple of ANC Commi ssioners went afterward. Myself and
Conmi ssioner Lucas then went to see the facility after work
hours because both of us work during the day.

And we canme to the conclusion fromthe observance
of the comunity and with the variance, that we felt that this
woul d be beneficial to our comunity as we are maturing very
qui ckly, and that I|ocation, they felt that that facility was
uni que. It wasn't the traditional senior citizen facilities
that we do have in Ward 8, with the straight, direct, |ong,
dark hallways. It had some unique points to it that we really
wi shed that we could have in Ward 8.

Li ke Conmi ssioner Renshaw asked about a seating
ar ea. Well, unfortunately, that's not conducive for our area
right now at this time, but the building structure, the
apartnent size which | was very concerned about, being a young
senior, and the doors to each room was extrenely wi de in case
you becone handi capped with a wheel chair.
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So we were very pleased with the facility, and
when we |ooked at the zoning issue, we felt that it wouldn't
distract the architecture of our comrunity.

CHAI RPERSON CROSS REID:  Okay, and did you have a
vote taken?

MS. CUTHBERT: We had a vote. We had a quorum
A quorum in Advisory Commission Neighborhood 8C is four
Commi ssioners, and that is stated on the front page of our
report, what Conmi ssioners were at that neeting.

CHAI RPERSON CROSS REI D Your report, the July

9th letter?

VI CE CHAI RPERSON RENSHAW  Your June 2nd letter?

MS. CUTHBERT: Oh, that was the wong date. I m
sorry. It was supposed to be -- it should have been July.

VI CE CHAI RPERSON RENSHAW  July. July 2nd?

M5. CUTHBERT: Yes. No, it wasn't -- it should
have been July, not June, because our neeting -- our vote took

place, if you read the letter; our vote took place June 27th.
So that's where the error cane out on the top part.

CHAI RPERSON CRCSS REID:  Ch, okay.

MS. CUTHBERT: CQur vote took place on the 27th.

VI CE CHAI RPERSON  RENSHAW Thank you for
clarifying that.

CHAI RPERSON CROSS REID:  Okay. Thank you very
much.
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And you had sonmeone else that you wanted to
speak?

MS. CAMPBELL: As | said, |I'm Al ethea Canpbell, a
menber of the Ward 8 M ni Conmi ssion

I understand that you do have a copy of the
letter on file already. So | don't really need to read it, but
| do want to say that | was one of those seniors, around 17 of
us, that took the trip out to see the St. Paul's building.

W were surrounded by beauty. That's all you
could hear, "oh, ah,” as we entered because we expected a drab
colorless kind of thing that we are accustoned to seeing and
especially in Ward 8.

The Ward 8 Mni Conmmission fully supports this
and we welcone it to the comunity.

I would like to add though, and it's not on the
letter, that in regards to the transportation, this site is
uni que because even though it is on a slope, there's
transportation from each end. If I was going to live there
and one day maybe | will if I'mfortunate, | would go down the
hill when I'm|eaving on one bus line, and | would come back on
anot her bus line. I'"d still be going down the hill, which
makes it quite unique.

(Laughter.)

VI CE CHAI RPERSON RENSHAW You have this all
wor ked out .
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CHAI RPERSON CROSS REID:  Thank you very much.

Ms. d asgow, any cross exam nation?

MR. GLASGOW No, no cross exani nation.

CHAI RPERSON CRCSS REID: Al right. Thank you.

Now we go to person in support of t he
application.

(No response.)

CHAI RPERSON CROSS REID:  persons in opposition to
the application? Sorry?

M5. MAJOR: I would like to testify. ["mnot in

favor of or opposed to.

CHAI RPERSON CROSS REI D Al right. Conme on.
Okay.

M5. MAJOR: Good afternoon. M nane is Virginia
Major. |'mthe Comni ssioner for the single nenber District 8C

07. 114-124 Vyne place is within ny single nmenber district.

Thus, |'m here today to provide information on
concerns expressed by residents that live in 8C 07.

On May 24th, 2001, a single nmenber district
meeting was held after residents in the senior nenber district
were notified by a flyer which included information on this
proj ect. A special effort was made to provide notices to
apartnent owners and residents on Wayne Place and on First
Street, S.E

The project representative was invited, as well
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as ot her Comm ssioners. A project representative, however, was
not able to attend.

The nmeeting was held at the Oxon Run Manor on
Wayne Place and M ssissippi Avenue, S.E. Twenty-two residents
were in attendance. Wile no vote was taken in favor of or in
opposition to this project, the following is presented for
consi deration by the Board of Zoning Adjustnent.

First, I'd like to mention that the D.C
Department of Housing and Community Devel opnent provided pre-
devel opnent funds for acquisition and denolition of the
property, and to construct residential units to offer as rental
housing for low and npderate inconme elderly persons who are
capabl e of independent Iiving.

Second, ny understanding is that funding is being
requested from the Housing Finance Agency to construct
residential units for low incone residents. Sine tax dollars
will be used in constructing this facility, | feel very effort
should be nmade to insure that it serves present and future
needs to the comunity and is following the current trend in
building tax subsidized facilities. The training in our
community, | believe, is to replace low income housing wth
m xed use property.

And | might nention there are senior conplexes
also included in these mnmxed use properties for residents.
Many of the |ow income housing have been torn down, and they're
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being replaced with mnixed use properties, which includes
housi ng for seniors.

Now, the concerns expressed by residents were as
foll ows: | ow i ncome housi ng. Building units strictly limted
to low incone seniors would probably provide an isolated
comunity due to the topography of the street, the surrounding
properties, the current activities in the surrounding area, and
the needs of many | ow i ncome seniors.

Public transportation would not be readily
avai l able w thout walking up Wayne Place and over to Martin
Lut her King Avenue or down Wayne Pl ace to M ssissippi Avenue.

There are few, if any, anmenities in the nearby
nei ghbor hood.

Topography and possible effects. The project is
| ocated at the top of a hill with elevation of about 140 to 160
feet, and that's above nmean sea level. | didn't put that in.

Sorme of the buildings on both sides of the street
have problens with cracks in the foundation and al ong outside
walls. The building on the |owest part of the subject property
has cracks in the foundation in as high as the third floor
out si de wal | .

VWhi | e topography may not be the reason for these
cracks, we know that Southeast has many buil dings with problens
due to the way they were placed on hilly areas.

Surroundi ng buil dings. Al'l buildings on Wyne
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Pl ace are apartnent buil di ngs owned by various owners.

CHAI RPERSON CROSS REID:  Okay. Now, Ms. Major.

M5. MAJOR:  Yes.

CHAI RPERSON CROSS REI D We have -- not that we
don't appreciate your testinmony, but what we have to be
concerned about with at this particular hearing is the subject
property before us. So make your coments in your testinony
germane to this specific property itself.

| read ahead.

M5. MAJOR: Okay. That's fine

CHAlI RPERSON CROSS REI D: In this particular
paragraph, | think that you kind of get a little bit off mark
with it in going into other buildings and also in discussion --
di scussing the comunity.

And it is true. These things are not within our
purview. So if you could pick back up in your |ast paragraph,
| think that woul d be nore appropriate.

M5. MAJOR Okay. | will do that.

CHAI RPERSON CROSS REID: Thank you.

VS. MAJOR: But nmy thought was you were
responsible for reviewing all buildings that were not single
fam |y units, and as to the --

CHAI RPERSON CROSS REI D No.

M5. MAJOR: That' snot within the purview of the
-- okay.
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CHAI RPERSON CROSS Rel D Only the buildings that
cone before this Board are the ones that we have any Kkind of
authority to have any decision making capacity. That is not
wi thin our authority.

MS. MAJOR: So residential facilities -- and |
just want to ask to clarify my own, maybe ny m sunderstanding -

- any buildings that are non-single fanly buildings would not

cone before the zoning. Is that the Board of Zoning or the
BZA?

CHAI RPERSON CROSS REID:  Well, I'mnot sure. The
gquestion that you're referring to -- what is your question?

M5. MAJOR: The question is apartnment buildings.

CHAlI RPERSON CROSS REI D Yeah, but what about
t henf

MS. MAJOR: Apartnment buildings that are being
built. Do you routine reviewthat?

CHAI RPERSON CROSS REID: No. That would be DCRA.
You nean for building permts?

M5. MAJOR:  No.

CHAlI RPERSON CROSS REID:  Things of that nature?

Ms. MAJOR: No, sinmply whether or not nmulti-
famly units can be built. I thought sone board, and | thought
it was this Board, would review those buildings, whether or not
they should be built.

CHAI RPERSON CROSS REI D No, no. Let's get
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clear. |If there is a case specifically regarding a building or
a site that is brought before this Board, yes, but not --

MS. MAJOR: For a variance, | think, or --

CHAI RPERSON CROSS REI D: For a wvariance or
speci al exception, yes, definitely, but not generally. Wwe
don't review multi-famly or single famly properties in
general .

MR, COCHRAN: Madane Chair.

CHAI RPERSON CROSS REI D: Only if they pertain to
whet her there is a special exception or variance.

Yes?

MR. COCHRAN: Could | suggest that perhaps M.
Major is very famliar with her part of town, where there is a
consi derabl e amount of R5-A zoning, where review is required
for structures that are not single fanily unattached or sem -
det ached houses. Multi-family review is required as a speci al
exception in an R5-A zone. So that may be what she's alluding
to.

CHAI RPERSON CROSS REID: Ch, okay.

M5. MAJOR: That's what | am asking, | thought,
but to clarify --

CHAI RPERSON CROSS REI D: Okay. Maybe | didn't
understand your question. You're asking if there is a special
exception involved does it come before this Board?

MS. MAJOR:  Sone board. I thought it was, and |
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may be m si nforned.

CHAI RPERSON CROSS REI D: If, in fact, the point |
was meking, that if there is a special exception or variance
i nvol ved, they would come to this Board to ask for relief for
that particular property only. |If, in fact, there's any change
made in the zoning other than if it's a -- not a change made,
but if there is sone exception or there is sone difference or
something -- soneone wants to do sonmething that differs from
what the current zoning regul ations specify. Then they would
cone before this Board for that particular property.

Ms. MAJOR: I thought that applied to nmulti-
fam |y units in our area.

CHAlI RPERSON CROSS REI D If they want to do
something that is a departure from what the zoning regul ations
will allow, then, vyes, it would come before this Board, if
there is something that is a departure from what the zoning
regul ati ons woul d al |l ow.

MS. BAI LEY: Madame Chair, | think the confusion
is in nost projects in the R5-A district sone type of design
review is involved, and so it would cone before the Board if
it's not a single fanmly or a townhouse type of building. But
most nulti-family apartnments in the Southeast area, the new
ones, nore than likely they would be at sonme point coning
before the Board for review because there would be design
i ssues invol ved.
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Does that help you at all?

M5. MAJOR: Yes and no. " m assumi ng then, you
know, that the review would include the buildings surrounding,
whet her or not -- but anyway --

CHAI RPERSON CROSS REI D No, wait, wait, wait,
wai t . VWhen you say "review," maybe | -- M. Sansone, can you
weigh in on this, please? Because | think that there is sonme
conf usi on. I think there's further confusion with what M.
Bai | ey sai d.

M5. MAJOR:  Yes, it is.

CHAI RPERSON CROSS REI D And we need to get it
clarified. Do you understand the question, and can you assi st
with the response? Because |'m not familiar with the review
process before this Board.

MS. SANSONE: Madane Chair, | think you were on
the right track when you were saying that the Board would only
review the specific building or project that's in front of the
Board at any given tine. So in this case, you're only
reviewi ng the specific proposal here for the St. Paul --

CHAI RPERSON CROSS REI D: If there is a request
for some type of -- something that would be a departure from
t he existing zoning regul ati ons?

MS. SANSONE: Yes. However, as Ms. Bailey was
trying to allude to and as was involved in this case, a special
exception is required for this nmulti-famly dwelling, but the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

130

case only <concerns this particular building, not other
buil dings that mght ultimtely be constructed in the area.

| don't knowif that is --

M5. MAJOR: I"m only tal king about this building
as it relates to what's already there, but nevertheless, |I'm
still not <clear on this, and | think I'll seek further
clarification on whether we're talking about review ng. I'm
tal king about this building, and | would think that review
would relate to how may other multi-famly units would be in
the area, would be a part of whether or not this --

CHAI RPERSON CROSS REI D: It would depend on what
the zoning is.

MR.  COCHRAN: Madane Chair, again, when the
regul ati ons were devel oped, as | wunderstand it, for the R5-A
zone, there was considerable vacant |and east of the Anacostia
Ri ver. There was sone concern that with the numbers of nulti-
famly housing units proposed, there mght not be the
infrastructure, be that the usual utilities, sewer lines, et
cetera, or the public infrastructure, such as school system et
cetera.

So this zoning was put into place to insure that
the area did not become overly dense and could not support both
t he physical and the social needs of the new residents.

To that extent, Ms. Major, | believe, is correct
in saying that the building is reviewed within the context of
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the larger area and whether a building would overly burden the
school system the streets, parks, and other services or the
general site and the environnent.

G ven that Anacostia is now built out, this is,
in the view of Ofice of Planning, somewhat of an anachronistic
regul ation. Nevertheless, it remains within the regul ations.
So we review it for special exceptions, knowi ng that the water,
the sewer capacity is there and wll likely remain fixed,
knowi ng that as the popul ati on decreases, we will have to sone
extent excess capacity in the school system a situation which
did not exist in the late 1950s, et cetera, et cetera.

So within that context, it does get reviewed, but
I'm hard pressed to think of a recent review for a special
exception in an R5-A zone where we have found that the social
and physical infrastructure would be overly burdened by the

construction of nulti-famly housing in an R-5-A zone.

CHAlI RPERSON CROSS REI D: | see. | understand
NOW. I think, M. Major, what you were saying and also that
was further explained by M. Cochr an, is that your

understandi ng was because of these issues that nulti-famly
houses that would be comng on line or any type of new
construction or any changes would have to cone to this Board to
be reviewed to see whether or not, and | guess it would go to
adverse inpact, whether it be infrastructure, what have you,
what kind of effect it would have on that comunity. I's that
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what you're sayi ng?

M5. MAJOR: Well, 1I'm really not asking this
Board to make a decision on that. What |'m saying is this
entire area -- and I'min ny last statement in the paragraph

preceding the last one, which states that the area would
benefit for a comprehensive review of the use of the land, the
type of buildings, and the need of the conmunity.

As | say, this may not be in the purview of the
O fice of Zoning Adjustnent.

CHAI RPERSON CROSS REID:  Right.

Ms. MAJOR: However, it is within the purview of
the Ofice of Planning, and |'m suggesting that perhaps prior
to the start of construction that the O fice of Planning, along
with the city funding sources for this project, would review
the entire area and perhaps consider the needs of the community
and the use of the | and.

I'"'m not opposed to this project. W are
certainly looking forward to a lot of changes, but we would
like to see nobre changes on Wayne Place so that this project
wi |l not suffer because of what's already around it.

That's ny point, and maybe |I'm not making it
cl ear.

CHAlI RPERSON CROSS REI D: Okay. So basically
you're wusing this as a forum to be able to request this
conprehensive review fromthe Ofice of Planning?
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MS. MAJOR: Well, the Ofice of Planning is here.
So | nean --

CHAlI RPERSON CRCSS REID:  Yeah, yeah. That's what
' m sayi ng.

MS. MAJOR. But you're right.

CHAlI RPERSON CROSS REI D And | think that the
Ofice of Planning and their participation in this case was
charged with a review of this particular site as it pertained
to the whole area and the conprehensive plan, you know, et
cetera, et cetera, et cetera. | think this is what they did.

I's that not correct?

MR. COCHRAN: That's correct, Madanme Chair.

MS. MAJOR But not for change.

CHAI RPERSON CROSS REI Dt That's a whole other
i ssue.

M5. MAJOR:  Ckay.

CHAI RPERSON CROSS REI D: That you nmmy perhaps
want to take up with themas to what would be the best route to
take as far as inplenenting changes, but as far as this
particular site is concerned and the review process, to make
recommendations to this Board as to the effect inpact and the
analysis as to the overall effect it will have if, in fact, a
speci al exception would be -- the relief would be granted is
what they were charged to do, and they have already done that.

MS. MAJOR: Well, | appreciate that, and ny
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concern is that | wanted to make it a part of the record
because there are city tax dollars being used in this project,
and hopefully they, too, wll be reading the record of this
heari ng.

CHAI RPERSON CROSS REI D: Thank you.

M5. MAJOR So that, you know, one or some of us
in the conmmunity are really concerned about the overall effect
so that this project is not affected adversely because of
what's al ready there.

CHAlI RPERSON CROSS REID: Ckay.

Ms. MAJOR: In considering the various requests,
however, | do hope that if the height, stories variance is
approved, that you wll be sure that it is adequately placed

back from the street, and |I'm not sure what that anount of
space should be, if there is any that's required, but anyway, |
hope that it's considered.

And al so, the fact that the topography of Wyne
Place and the fact that many hilly areas in Southeast have soil
problems will be factors into the decision about |ot occupancy
and the other variances requested.

Thank you very nmuch for your patience, and that's
basically what | wanted to share with the Board in ternms of nmny
perspective, as well as the nenbers of the residents of HCL-7,
but we did have a neeting, as | said, with 22 people present.

CHAlI RPERSON CROSS REID:  Ckay. Thank you. Thank
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you very rmuch.

VI CE CHAI RPERSON RENSHAW  Yes, | want to say to
Ms. Maj or thank you very nmuch for a very thoughtful paper.

I take it that in your I|ast paragraph where you
address the fact that you hope the building will be placed an
adequate distance fromthe street, that is from Wwyne Pl ace?

MS. MAJOR  Wayne Pl ace.

VI CE CHAI RPERSON RENSHAW  And you feel and your
single menber district nenbers feel that that is as depicted
too close to the street?

MS. MAJOR: Well, you know, we're not able to
judge whether that is too close or not, and we're leaving it up
to the experts, but we know that a building that is very high
that overshadows the street -- and | think Wayne Place suffers
with sone of those buildings now where you walk out of the
buil ding and you have these three story buildings right at the
street.

I"'m not sure if that's a problem or not, but |
would think if you put it on both sides of the street and it's
not that way on this side where this project is because they

have courtyards, then you know |'m not sure what the appearance

would be, and of course, | can't judge it wuntil | see it.
Unfortunately the paper doesn't help nme, but | hope that you
can.

CHAlI RPERSON CROSS REI Dt Vell, it has to be in
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conpliance with the regulations with regard to setbacks, |ot
occupancy, side yard and the |I|ike, whatever, they're not
requesting a variance from So it would be -- have to be in

conpliance, and that is what the regulations are for, to make
sure that those type of concerns are addressed.

M5. MAJOR: But if you ask for a height above
outside of the regulations or a story outside of the
regul ati on, does that space fromthe --

CHAI RPERSON CROSS REI Dt Yeah, that's departure
and that's one of the variances, and you will remenber when the
case was -- when the Applicant was neking his case, explaining
that because the topography, that they asked a variance from
the stories because of the fact that they wanted to keep the
hei ght consi stent.

If you looked, | don't think you could see here
how it slopes down and on the back, but there was another story
added, and there was a variance requested for that.

M5. MAJOR: I understand that, but when you give
a variance, are you also asked to do sonething with moving it
back fromthe street? |'mjust asking that question?

CHAlI RPERSON CROSS REI D: It has to be consistent
with all the other regulations as well, and one of which is
set back. If there's not a variance requested, then all the
ot her regul ati ons woul d be applicable.

MS. MAJOR: I'"'m sorry. If there's not a
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variance?

CHAI RPERSON CROSS REI D If they're not asking a
variance from a specific regulations or section of the
regul ation, then they have to comply with all of the other
aspects of the regulations that pertain to that case.

MEMBER LEVY: Madame Chair.

CHAlI RPERSON CROSS REI D: So everything else,
everything else would be applicable. Al the other regul ations
woul d apply.

MEMBER LEVY: G ven that Ms. Major has raised the
question, and the OP report, | believe, states that the
buil ding height does not require a variance, would it be
appropriate just to have a quick explanation of how the
bui | di ng hei ght was cal cul ated and --

CHAI RPERSON CROSS REI D: Sur e. Sure, if you
like.

MEMBER LEVY: And maybe O fice of Planning can
confirmthat it does not require a variance in this case.

MR. COCHRAN: It does not require a variance.

I would hope that the Board would ask that
guestion of the Applicant on the cal cul ation of the height.

CHAI RPERSON CRCSS REID: All right.

MEMBER LEVY: And that was ny intention.

CHAI RPERSON CROSS REI D: Okay. Wuld the
architect like to speak to that?
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Well, you nmight -- can you see this board? Could
you put that one back and then bring that one forward so that
it's not --

VI CE CHAI RPERSON RENSHAW  Oops, there it goes.

MR. SPIEGEL: For the record, Jay Spiegel.

The height was calculated at a nidpoint at the
front of the building facade 40 feet to a point neasured from
the inside ceiling height, as stated in the code.

MEMBER GRI FFI S: For «clarification on your
el evations, actually I'm not |ooking at them right now, but
di mrensioned right off of the site below the port-cochere, it
actually would be about 42 feet. So conmon sense would tell
you you're coming up the slope to the niddle of that front
el evation probably nmore than two feet, and so you'd be bel ow 40
feet to the ceiling height on the interior, correct?

MR. SPI EGEL: We made absolutely sure that we
woul dn't be in violation at the m dpoint.

CHAI RPERSON CROSS REI Dt Ms. Major, did you
follow that?

M5. MAJOR: Yes. So what you're saying then is
that you can certainly put it right up on the street without
any --

CHAI RPERSON CROSS REID:  The height is okay.

M5. MAJOR: |s that what |'m hearing?

MEMBER GCRI FFI S: No, i think we just established
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the height of the building is in conpliance.

MR. SPI EGEL: I can discuss the front BRL if you

CHAI RPERSON CROSS REI D: Di scuss what ?

MR.  SPI EGEL: The front building restriction
l'ine.

CHAI RPERSON CROSS REI D: Wuld you like himto

explain to you how that was done?

Ms. MAJOR: No, that's not necessarily. | just
wanted to raise the issue. If you're satisfied with that, |
certainly will be, too.

CHAI RPERSON CROSS REI D Okay.

MS. MAJOR  Thank you.

CHAI RPERSON CROSS REID: Thank you.

No cross exanination? All right.

Then we nmove to closing remarks.

MR. GLASGOW  Madane Chair, nenbers of the Board,
just so that you're aware, the building is set back about ten
feet from the front property Iine. There is a setback there
that's reflected on the plans.

Wth respect to the case-in-chief, we are very
pl eased to have worked this through with the comunity, with no
opposition within the community, with only support, ANC, City
Counci | menber, DHCD, DCHFA, and the O fice of Planning.

W believe that we have net the burden of proof
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on each one of the variances that have been requested, that
they are needed for this project. They do contribute to this
project, and this project will be a benefit to the community in
which it is to be located, and we think we've had very
substanti al evidence and support in testinony on that.

We are excited to nove forward. We do have sone
time constraints in proceeding, and we would like to, since
there is no opposition to the case and only support, we would
like to get a bench decision today if that were the desire of
t he Board.

And we think that the record is clear that the
relief is warranted and shoul d be granted.

Thank you.

CHAlI RPERSON CROSS REI D:  Board nemnbers?

MEMBER GRIFFIS: A clarification question, Mdane
Chair.

I n your opening statenment, you indicated that the
FAR changed, and | didn't wite it exactly down the anount of
vari ance that you were going for in ternms of the FAR

MR. GLASGOW The FAR now is going to be
approximately 1.45. So that the variance would be .55.

MEMBER GRI FFI'S:  Point, five, five. Okay.

CHAlI RPERSON CROSS REI D: Okay. Di scussi on?
Mot i on?

COWM SSI ONER M TTEN: Madarme Chair, | would nove
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approval of Application No. 16729. I think the Applicant has
met their burden of proof regarding the special exception for
an apartnment conplex under Subsection 353.1, and | believe that
the issue of the topography of the site establishes the basis
for the variance, and that the need to have the building of a
sufficient size is critical to the feasibility of the project,
as the Applicant's subnissions have proven, and that that
would, in my mnd, extend to the |ot occupancy requirenent, as
wel |, because that's an integral part of the character of the
project and, | think, will contribute to its success.

CHAlI RPERSON CROSS REID:  COkay. Second?

MEMBER LEVY: | second.

CHAI RPERSON CROSS REID: Al right. Any further
coments? Di scussion?

VI CE CHAI RPERSON RENSHAW |'d like to refer back
to page 8 of the OP report where OP recomended, the | ast
bullet on that page. "Recommending the Board approve the
variance request for additional |ot coverage contingent on the
Applicant's providing additional information denonstrating the
need for the requested increase in |ot coverage."

Ms. Mtten, are you not going to insert that
conti ngent cl ause?

COW SSI ONER M TTEN: Well, | believe they did
orally provide the additional information. I don't think
there's an additional witten subm ssion required.
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VI CE CHAI RPERSON RENSHAW  You do not?

COW SSIONER M TTEN:  No, | don't think so.

MR. COCHRAN:  Madame Chair.

CHAI RPERSON CROSS REID: | concur.

Yes?

MR. COCHRAN:. It was not our intention to suggest
that the proof needed to be in witing. W thought today would
be an opportunity for that.

CHAI RPERSON CRCSS REID: Okay. Then | think al so
that | concur with my colleagues that the Applicant has net its
burden of proof, and that there is no opposition. There does
not appear to be any adverse inpact in regard to noise,
traffic, parking, light, and the like, and that it does not
tend to inpair the intent or integrity of the zoning regul ation
and map.

I think that it's a very worthwhile project, and
| do commend the Applicant for commencing to erect a project of
this nature for the senior citizens in that particular
nei ghbor hood, which | know is a very difficult nei ghborhood.

So it certainly will contribute to t he
elimnation of sone of the blight and sonme of the negative
aspects of it. So | do commend you for this project.

Al in favor?

(Chorus of ayes.)

MS. BAI LEY: Staff will record the vote as five
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to zero to approve Application No. 16729, npotion nade by M.
Mtten, seconded by M. Giffis, M. Levy, M. Renshaw and Ms.
Reid in agreenent.

MEMBER GRI FFI S: A quick clarification. I
believe M. Levy seconded.

CHAI RPERSON CRCSS REID: We will take up the next
application.

MS. BAI LEY: Application 16696 of Craig and Ann
Goodman, pursuant to 11 DCMR 3103.2, for a variance under
Subsection 2500.4 to allow a second story addition to an
accessory garage for a nmaid's quarters and nother-in-law suite
in the R3 District at premses 3254 O Street, NW The
property is located in Square 1230 on Lot 809.

All those wishing to testify, would you please
stand? All those persons wishing to testify, please raise your
ri ght hand.

(Wher eupon, the witnesses were duly sworn.)

MS. BAILEY: Thank you.

Madane Chair, there is a request for party status
in this case. There are six persons who are requesting party
status, and they're represented by M. Cynthia Jorando of
Arnold & Porter.

That's a prelimnary matter that the Board may
want to take up before beginning the case.

CHAI RPERSON CROSS REI D: Okay. Thank you very
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much.

Is Ms. Jordano here?

MR. CGROSS: Madane Chairperson, |'m Nate G oss of
Arnold & Porter. |'mrepresenting the opponents.

CHAI RPERSON CROSS REID:  Okay. All right. Then
you're requesting party status?

MR, GROSS: Party status.

CHAI RPERSON CROSS REI D: Okay. Just give us the
who you're representing and why you feel that your clients
would be nore aggrieved than anyone else in that particular
comunity.

MR. GROSS: Okay. These are five of the
properties that are inmediately abutting and virtually the
cl osest properties to the subject property in application.

They did, before retaining M. Jordano and
nmyself, submit a letter requesting party status in opposition
on June 21st, and nuch earlier on April 5th, one of the
persons, Dr. Mary Carter, submitted a letter with extensive
reasons for the party status.

We're basically saying that imediate proximty
and issues of light, air, and privacy by a vertical extension
of this accessory building is the basis for party status.

CHAlI RPERSON CROSS REI D Where in proximty to
the subject property are these property owners situated,
pl ease, M. G 0ss?
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MR GROSS: Well, without getting out a nap, one
is imediately abutting the subject |ot on the west.
CHAlI RPERSON CROSS REI D And that address?

VWhat's the address or the person's name?

MR. GROSS: I don't have that right in front of
me.

CHAlI RPERSON CROSS REI D: What's the person's
name?

VI CE CHAI RPERSON RENSHAW  The person's nane.

MR. GROSS: 3258 O Street. It's in the letter
requesting the party status, the list of people and their

addresses, but just in terns of how they're situated --

CHAI RPERSON CROSS REI D But that's not the
Carter's letter?

MR GROSS: A letter fromall six. Perhaps this
map - -

CHAlI RPERSON CROSS REI D Vell, we have this.
This refers to it. W have it.

MR. GRCSS: Okay.

CHAI RPERSON CROSS REID: G ve us the names of the
peopl e that you represent.

MR. CGROSS: Right. 3252 O Street, and then going
around the corner --

CHAI RPERSON CROSS REID: 3250 --

MR GROSS: -- all of the lots going down to the
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alley on 33rd Street.

CHAI RPERSON CROSS REI D: 3252 and 3258 are the
two abutters?

MR. GROSS: Well, actually all of them going down
33rd Street. As you can see, 1323 33rd at the corner, | guess
that doesn't quite abut. Okay, and neither does 1321 quite.

CHAlI RPERSON CROSS REID:  Ri ght.

MR. GROSS: But obviously they're very close, and
then 1319 and 1317, imediately abut, and one of the persons
resides in the building imediately to the south across the
al l ey.

CHAI RPERSON CROSS REID:  And who is that?

MR. CGROSS: Alan C. Mtchell.

MR. M TCHELL: W also requested party status in
a separate sheet.

CHAI RPERSON CROSS REI D Okay. Well, are you
representing himor are you representing --

MR. M TCHELL: I"m representing nyself and the
ot her people on that sheet.

CHAI RPERSON CROSS REI D Okay.

MR. GROSS: |'mrepresenting five.

CHAI RPERSON CROSS REI D Okay. Qut of the five
that you represent, M. Gross, it looks |like to ne that there
are two, 3258 and 3252 O Street, that are abutters that would
be directly affected by this application. However, the others
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-- and perhaps -- well, the other guy will nake his own case,
but the ones on 33rd Street, | don't see how they would be nore
aggri eved than anyone else in the conmunity.

MR. GROSS: Well, actually, Madane Chair, if you
| ook at the --

CHAI RPERSON CROSS REI D 3258 directly abuts the
property, correct? And also 3252 on the other side.

MR. GROSS: Yes.

CHAI RPERSON CROSS REID: No?

MR. GROSS: The point | would maeke, Madane Chair
is if you look at 1319 and 1317 33rd Street in relationship to
the location of the garage that would be extended in height
the shallow rear yards of those properties |ook inmediately
back upon the accessory building in question and will be very
directly affected.

CHAI RPERSON CROSS REI D: Okay, all right. | can
see that.

What about 1327 and 1321? | would concede 1319
and 1317 perhaps.

MR. CGROSS: Okay. Well, the other one would have
a view still quite close |ooking across, across. Now, there's
vegetation in between, but five nmonths of the year is when the
| eaves are not on the trees. There's still views through
there, and the subject is an excessive height in the niddle of
t he bl ock.
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CHAI RPERSON CRGCSS REI D: But | don't think that -

- well, okay. | don't think that this would extend up that far
to --

MR. GROSS: The last point 1'd made, WMadane
Chair, is they agreed to present unified testinony when they

submitted it and not to take a lot of time with individual
testinmony, and that's what we're prepared to do.

CHAI RPERSON CROSS REID: Okay. You're going to
represent them and you're going to be the person who will do
t he cross examination only?

MR. GROSS: Well, and direct testinobny as a city
pl anner. And the idea would be sinply that | would make our
statement of testinony on behalf of all, and if the Board had
gquestions of individuals, they can be available to answer
t hose.

CHAI RPERSON CROSS REI D Okay. Comments, Board
menbers, on this particular application?

COW SSI ONER M TTEN: Madame Chair, | guess just
a point of «clarification. The dwelling at 3252 O Street,
either by the designation of the person's name or the address,
doesn't seem to be in the letter that was subnmitted in the
request. So | guess | want to clarify that you actually
represent the folks on the east and the west, because the
only --

MR GROSS: No, it's only on the west.
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COW SSI ONER M TTEN:  Ckay.

MR. GROSS: Actually | think it is only 3252.

COW SSIONER M TTEN: | think 3258.

MR. GROSS: Fifty-eight? Okay.

COW SSI ONER M TTEN: VWhich is M. Vogt and M.
Laycock.

MR, GRCSS: Okay.

COW SSI ONER M TTEN: Madanme Chair, | think
despite the fact that all of this would be consolidated, and we
had this in another case recently, is we have to preserve the
standard for granting party status, and | would agree with the
coment that you made a monent ago, which is that 1317 and 1319
have | would say unique position relative to the property
because the nore people you add in, the nmore you erode the
uni queness of their relationship.

So | think 1317 and 1319 are uniquely affected
and should be granted party status, and the rest can testify as
i ndi vi dual s.

CHAlI RPERSON CROSS REI D: Ch, okay. So you
woul dn't even -- don't think that the two abutters on either
si de of the building?

COW SSI ONER M TTEN: Not given the orientation.

Well, first of all, M. Goss only represents the folks at
3258.
CHAlI RPERSON CROSS REI D 3258, right.
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COW SSI ONER M TTEN: And their dwelling is
renoved from the garage as opposed to the folks
319.

CHAI RPERSON CROSS REID: Ckay. I would go al ong

Any ot her comments, Board nenbers?
(No response.)

CHAI RPERSON CROSS REI D Al right. M. G oss,

MR. GOODMAN: Can | make -- before you rule on

CHAI RPERSON CROSS REID:  Yes.

MR. GOODMAN: | would like to say aside from --
CHAI RPERSON CROSS REI D And you have to give
address.

MR.  GOODMAN: Oh, I'm sorry. My nane is Craig

Goodnan. I'mthe owner of 3254 O Street.

and what you

t hat this

I agree with what you just said, Madanme Chair,
just said, Ms. Mtten. In addition, | would add

intervention by counsel and proffered expert

testi nony came about a day prior to hearing. So we had no real

opportunity t

o prepare for an expert wi tness here, and we would

object to that, of course, in addition to the fact that they

didn't neet t

(202) 234-4433

he distinction standard, not all of them

There was one of the intervenors who filed early
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for intervention status, was here at the |ast hearing. You' ve
identified her property, but the other ones basically have the
sane conments that were made and addressed on behalf of the
general public.

CHAlI RPERSON CROSS REID:  Okay. Now, what are you
obj ecting to?

MR.  GOODMAN: Prof fered expert testinmony at this
| ate date.

CHAI RPERSON CRCSS REID: At this point what we're
dealing with is just party status.

MR. GOODMAN: | woul d agree.

CHAI RPERSON CROSS REI D And then when we go to
the opposition's -- the Appellant, you can then raise that
because right now we're just trying to deal with the party
status so that we can get into the case.

MR,  GOODNMAN: My clients did indicate in their
letter of three weeks ago that they might retain counsel or
ot her professional assistance.

CHAlI RPERSON CROSS REID:  Ckay.

MR. GOODMAN: Wt hout specifying who, of course.

CHAlI RPERSON CRCOSS REID:  Okay. All right. Party
status as regards to Miurray Seller and Mary Carter, | nove that
we grant them party status.

COW SSI ONER M TTEN:  Second.

CHAlI RPERSON CROSS REID: Al in favor.
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(Chorus of ayes.)

CHAI RPERSON CROSS REI D: Al right. Thank you
very rmuch.

And then the next person who had requested party
st at us.

MR. M TCHELL: Yeah, ny nanmes is Alan Mtchell,
and | reside at 1301 33rd Street, N.W

CHAI RPERSON CROSS REI D You reside where?

MR. M TCHELL: 1301 33rd Street, N W, which is
on the south side of the alley in question, in the vicinity of
the property in question.

MS. BAI LEY: Excuse nme, M. Allen. Did you make
a witten submi ssion?

MR. M TCHELL: Yes, | have a copy of it here. It
was nailed in | ast week. You should have -- | sent ten copies.

CHAI RPERSON CROSS REI D: Oh, that's an apartnent
buil ding. Let's see.

A witten subm ssion. Let me see if | have that
here. | don't --

VS. BAI LEY: Did that meet t he 14- day
requirement, sir?

MR. M TCHELL: | believe it did.

MR.  GOODMAN: No, | don't believe it did, Your
Honor .

CHAI RPERSON CROSS REI D: Okay. Well, go ahead
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and tell us the reason why you feel that you should be granted
party status, and is it just yourself or are you --

MR. M TCHELL: No, |'m representing the other
peopl e on that sheet who have signed.

CHAlI RPERSON CROSS REID:  Ckay.

MR. M TCHELL: Dr. Julia Lanmb, M. and M. Dan
Bl umberg, M. and Ms. Pierre Lesko Baker, M. Ann Wil sh, Dr.
and Ms. John Queenan, and Dr. Anthony Cl ark Arnet.

And the reason we're concerned is because of the
negative inpact t hat this variance wll have on our
nei ghbor hood.

CHAI RPERSON CROSS REI D Okay. Can you explain
how you and your group feel that you're nore affected or nore

aggri eved than anyone else in the conmunity?

MR. M TCHELL: W feel we're affected and
aggrieved by the fact that this wll increase residential
density in our neighborhood. It may have deleterious effects

on public safety, and it may increase parking congestion by
setting a dangerous precedent not only for the alley in
question, but for the entire nei ghborhood.

CHAlI RPERSON CRCSS REID:  Okay, but, M. Mtchell,
you do understand that party status is a designation that is
reserved for those persons who are nore uniquely aggrieved by
the application, nmore so than anyone else in the imediate
nei ghbor hood.
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MR. M TCHELL.: So you nean people that have
abutting properties? |Is that what you nean by that?

CHAlI RPERSON CROSS REID: Yeah, you have a speci al
-- there's sonething unusual or sonething that makes you nore
aggri eved than anyone else, and quite frankly, at this point |
don't think you've made that case persuasively.

But you can testify.

MR. MTCHELL: | certainly will testify then.

CHAlI RPERSON CROSS REI Dt I nmean you will
certainly be given an opportunity to testify.

MR. M TCHELL: W will testify then, surely,
surely. 1'll testify as an individual then.

CHAI RPERSON CROSS REI D Okay. Unl ess do other
Board nenbers have any other suggestions, then that would
i nclude the persons who live in that group |ocated at 1301 33rd
Street.

MR. M TCHELL: Surely.

CHAI RPERSON CROSS REI Dt You can all participate
and testify as individuals.

MR. M TCHELL: Thank you.

CHAlI RPERSON CROSS REID:  Okay. Any comments?

MEMBER GRI FFI S: A quick clarification, Madane
Chair, for the gentleman. He can also by this letter represent
these people in his testinony. He is just not a party, which
means he just won't be able to cross-exam ne other testinony;
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is that correct?

CHAI RPERSON CROSS REID: Right. He's going to --
et me understand this. You're going to testify on behalf of
t hose individual s? Okay. That's fine.

Let us dispose of this natter. Al in favor of

denying party status to M. Mtchell and Co., at 1301 33rd

Street?

(Chorus of ayes.)

CHAlI RPERSON CROSS REI D Wait a mnute. Was
there a -- there wasn't a notion, but | guess it's all right.
I think we should nmake the notion. | would recommend that we
deny. | would nove that we deny.

VI CE CHAI RPERSON RENSHAW  Second.

CHAlI RPERSON CRCSS REID:  And then all in favor.

(Chorus of ayes.)

CHAI RPERSON CROSS REID:  Just in case.

Al right. Now, sir.

MR.  VOGT: Madanme Chair, |'m Tom Vogt, and |I'm
one of the owners of 3258 O Street, N W, and our property
abuts the Goodman's property. Qur house ins to the west, and
we abut on the south and east side, and we are requesting party
st at us.

CHAI RPERSON CROSS REID: Did you subnmit a letter?

MR VOGT: Yes.

MEMBER CGRI FFI'S: Madanme Chair?
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CHAI RPERSON CROSS REID:  Yes.

MEMBER GRI FFI S: I may be a little confused on
nanmes and addresses, but aren't you a part of the first party?

MR. VOGT: Yes, the first --

MEMBER GRI FFI S 32587

MR. VOGT: 3258.

MEMBER GRI FFI'S: So now you are asking for?

MR, VOGT: Party status.

MEMBER GRI FFI'S: Party status.

CHAI RPERSON CROSS REID: Well, but we only gave -
- out of that first group we only gave it to --

MEMBER GRI FFI S: Ch, I'm sorry. You're
absol utely right.

CHAI RPERSON CROSS REI D -- two of the first,
1319 and 1317.

So now you're Mster?

MR, VOGT: Vogt.

CHAI RPERSON CROSS REID:  Vogt .

COW SSI ONER M TTEN: He's part of Nate Gross.

MR. VOGT: Right.

CHAI RPERSON CROSS REI D: But, M. Vogt, we had
al ready denied party status to everyone in M. &Goss' group
except for 1319 and 1317. That was the decision that we nade.

MR.  VOGT: Wy were we denied party status,
Madane?
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CHAlI RPERSON CROSS REI D Well, the Board felt
that even though you were an abutter in regard to this
accessory addition in the rear, that you were no nore aggrieved
than others in the comunity, and that 1319 and 1317 appear to
be nore aggrieved.

MR. VOGI: But we would be | ooking directly at it
from our backyard.

COW SSI ONER M TTEN: Perhaps | could assist the
Chair in explaining this.

CHAI RPERSON CRCSS REID: All right.

COW SSIONER M TTEN:  There were a group of five
properties that requested party status, and the nmore people you
add into your group, potentially you erode the nature of
uni queness, which is essentially to being granted party status,
and so we focused in on people who we felt had a unique
relationship to the property that was unlike any other, and
your property is simlarly situated to the one at 3252 and
arguably at 1327 33rd Street and so on

And it was in our judgnment we decided to grant
party status to two individuals rather than any other because
we felt that you did not have a unique. You do certainly have
a relationship to the property, but it doesn't rise to the
| evel of party status.

And | would just add that the purpose of having
| egal representation is that they speak for you.
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MR. VOGT: All right. Thank you.

CHAI RPERSON CROSS REI D But you will be allowed
to testify individually.

MR. VOGT: Fine. Thank you.

CHAlI RPERSON CROSS REI Dt Okay. Does that
conclude all persons that have requested party status?

Agai n, thank you very nuch.

So we have now, just to reiterate, we have two,
M. Goss representing two persons, and also -- who was the
ot her one?

VI CE CHAI RPERSON RENSHAW That's it.

CHAI RPERSON CROSS REI D Oh, we only have M.
Gross representing. Okay. Thank you very nuch.

Al right. Okay. M. Goodman.

MR. GOODMAN:  Thank you, Madane Chair.

My nane is Craig Goodman. I'"'m the owner of the
property at 3254 O Street. All of the 52s and 58s got ne
confused there.

But | do own the property. I don't know if
you' ve got your attachnents, but | will try to point it out to
you.

CHAI RPERSON CROSS REID: Ckay. M . Goodman, have
you been sworn in?

MR. GOODMAN: Well, | have, but I'll swear again.

CHAI RPERSON CROSS REI D: No. Has everyone who
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intends to testify been sworn in?

PARTI Cl PANTS:  Yes.

COW SSIONER M TTEN:  Yes. M. CGoodman, you need
to stay close to the mcrophone, too.

MR. GOODMAN:  Thank you.

Ckay. Well, it my be difficult, but 1'Il try
to.

Qur application is basically for a five foot,
five foot variance on this straight 15 foot height limtation

that is in code Section 2500.4 for all accessory buildings in
Washi ngton, D.C., except under 2500.5, which allows 20 feet for
a maid s quarters in an R-1 district.

The Zoning Adm nistrator issued a ruling on this
sayi ng that we needed a five foot variance, a height variance.

W went back for a clarification to the Zoning
Admi ni strator to make sure that no use variance was needed. In
writing and as part of the record here, he has indicated that
use of this accessory building, our garage to have living
quarters for a donestic enployee was an accepted use not only
in an R 1 district, but in an R-3 district.

What we have is a unique historical property that
requires this additional five feet on its accessory building so
that because of certain conditions that are inherent in the
land that we're going to review with you in a mnute, and we
have net repeatedly not only with neighbors, but with the city
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and with everybody else we could neet with or who would neet
with us to minimze any potential inpact on the public or the
nei ghbors, including height and privacy and light and all of
these issues that you'll hear about nmore in a mnute.

W originally had a 31 foot building proposed
here, and when the neighbors got upset, we conpletely revanped
the proposal, and we reduced it down to 20 feet, which is the
height limtation for a second story for a garage for an R1-B
nei ghbor hood.

W have a lot that is wunusual for an R-3
district. We have an R1 size lot. W have a fully detached
historic honme on an R1 sized |ot. We have less than 35

percent of the entire lot side planned to be built out

currently or ever will be built out even after this addition.
Wth this addition, we wll have less than 35
percent of the total lot size built out. Techni cal |y, under

the code in an R1 district you are allowed this 20 foot second
story addition to a garage, but because the way the code is
written, you have to get a variance if you want to do it in an
R-3 district, although, frankly, after practicing law for 25
years, administrative law, |'m still having difficulty wth
that interpretation.

W are not here as an appeal of the Zoning
Admi nistrator's interpretation. We're here strictly to prove
the three pronged test applies and that this is no inpact on
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the public or the map.

I'd like to, if you would, before | go any
further, Attachnent 1 to nmy petition. | filed a brief in here.
I"mgoing to go through it very briefly.

Attachnment 1 is after we changed it to 20 feet
from 30 feet, we went through the neighborhood and we visited
with as nmany neighbors who would visit with us, and we've
gotten over 65 of our neighbors have no objection. They have
wi thdrawn prior objections to the 31 foot height or they
actively support what we're doing. One of them of course,
abuts us to the right. You had nentioned 3252.

But we went throughout the neighborhood. e
tried very hard to nake sure we nininmzed any inpact on the
nei ghbors or the nei ghborhood.

Wen we went to the ANC, just so that you know,
the ANC did agree with us on four very inportant issues, but
recommended agai nst this project because they were afraid, and
i ndeed, O fice of Planning is afraid, that we are going to use
this second story addition either for student housing or for

rental property.

Now, when we filed this application we
anticipated this objection. We have no intention. Let ne
repeat that in the mcrophone on the record. W have no

intention now or any tinme in the future to use this property as

a rental property for either students or non-students. |[If any
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renter conmes into this property, it is our privacy that will be
invaded. It is us who will suffer.

This project |ooks back on our house. Anybody
who is living above our garage will be looking right into our
living room right into our bathroom right into our Kkitchen,
right into ny daughter's room

The views that you have just allowed in as
parties are going to be side views. We'Ill show you in a mnute
there are no wi ndows on that side, and there is a great deal of
foliage, and we're going to go over that in a mnute.

All windows on this property are going to be
opaque so people will not be able to see in or see out. So |
just want to nake sure that you're aware of that.

The total house that we have on this R1 sized

lot is 2,300 square feet above ground. It's got three bedroons
above ground. It's got one bedroom and a lot of storage
under gr ound. Technically it doesn't qualify. well, when |
bought it it didn't qualify as habitable space. I think under

the code it's not considered habitable space.

But for the record, we use our basenent al nost
all the tine. It's not technically habitable space, but we're
using it. We've got a bedroom downstairs that's in use nore
than 40 percent of the tinme, but in the record | put in 40
percent of the tine.

In order to help our neighbors with this project,
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we have reduced the height of the structure considerably. e
have installed but not planted a foliage screen, and |I'm going
to try and show you sone of these things in one mnute.

Those are the properties that you just admtted
as parties.

Both the ANC and the OP had found that this

property is, in fact, unique. It is unique both in size, its
historicity. It's got a historic boxwood garden in the back.

It's also a very old historic boxwood garden. It's got an
unusually large double cherry tree. It's got four other
ornamental trees. It's got 95 bushes in the back. It has no

access from any street from the back into the back yard if we
ever wanted to get noving equi prent or | and noving equi prent.

And in terns of uniqueness, there has been both
the ANC and OP found this property unique, and if you need
addi tional information on how unique it is, I'lIl be glad to go
into it in nore detail

The nost i mport ant poi nt of the variance
application is the three prong test, the practical difficulties
that are inherent in the |and. The difficulty in using this
property in strict conpliance with any other code provisions,
and I'd like to show you that, if you don't mnd

| do want to say just for the record these trees
are not planted yet. W have not planted them for a nunber of
reasons.
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MS. BAILEY: M. Goodnan.

MR. GOODMAN:  |'m sorry.

We have not planted these trees yet for a nunber
of reasons, one of which is if we planted them now and we had
construction in there, they would get torn up and they would
be destroyed.

There are other reasons, |egal reasons, but |
don't want to go into themright now.

What we did is we installed them so you could see
visually what we can do to make this an even nore acceptable
Vi ew

Qur property is situated on an alley, and | don't
know if you can see this, although it's inportant for you to
note. This is our eight foot garage right here. | medi ately
next to it is a one story building that goes up to about 15
feet, which is a garage.

Next to it is another garage which goes up to
about 19 feet, and next to that is a three story house. Qur
addition, our addition, if you would like to point this out to
them our addition when conpleted would be equal to the
property not immediately next door, but imediately next door
to that. It would be equal approximately to that structure
ri ght there.

Currently if you would point out exactly what our
nei ghbors are looking at to the side of the structure, no, the
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you

have admitted as parties, these two properties right here.

This is that three story building. This is the 20 foot --
COW SSI ONER M TTEN:  Stay near the mic.
MR, GOODMAN: |'m sorry.

That gray structure is the 20 foot -- that's

a 20

foot, approximately a 20 foot building, which is one building

over, and the red cenent is approximately 15 feet. Qurs is

eight feet. It's unusually short, and we are trying to take it

up to 20 feet, which is the m ninmum amunt of feet we need in

order to get head room and, by the way, it will not be 20 feet
across the top. It will only be 20 feet at the peak. It wll
be about 18 feet where the first intervenor is going to be.
It's about a three foot variance on her side. It's a peak of

20 feet.

We are hoping once it's finished we can put a

full foliage screen up, not only for those houses, but for
of the other neighbors. This is currently the view in
sunmmertime, of course. This is the view, Attachment 6,

from one of our neighbor's houses that directly abuts

al |

t he

yes,

us.

That's the 52. That's the ones that were not granted party

st at us.

This is also over here, Attachnent 5, is a view

of the foliage screen from public space. This is another
of the three levels just on this bl ock.
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Now, on this block we al so have second stories on

garages, and on the next block -- this alley is only two bl ocks
| ong. Qur block is 20 feet wide in npst places. At ny
particul ar property it's close to 25, 27 feet w de. It's the

wi dest point on the entire alley.

On the next block up, the alley is only nine feet
wi de, and you've got a nunber of second story additions on
gar ages. To my know edge, none of them are student housing.
I'm only aware of one of them currently being occupied, and
that's being occupied by the owner who is doing renovation of
the maj or house.

Now, I'd Iike to focus on the land itself and why
building out this space in any other way would be a greater

i mpact on the public, greater negative inmpact, and would be

practically ei t her difficult, in ny opi ni on, l egally
i npossible, but I wll at least put on a case for practical
difficulty.

I will also submit in the record that it's
legally inpossible, but we'll get into that in one second.

The difficulties that are inherent in this |and
are many-fold, and OP addressed them W did not have a chance
to address them in front of the ANC because our whole ANC
prof fer was on nei ghborhood i ssues.

We had asked the ANC to attach our submission to
its report. It did not do so. W would like to submt it into
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the record here today formally because we did not receive the
Zoning Administrator's opinion that we didn't qualify as a
matt er of ri ght until literally we finished our ANC
present ati on.

So our ANC presentation was solely on all of the
i ssues that were raised by our neighbors and how we addressed
them and I'd like to subnit that in the record as part of ny
testinony here today.

So we did not at all address the three prong test
in front of the ANC because technically all the way up and
through the ANC neeting, we were under the inpression we had an
R-1 size |lot. W were asking for R1 relief in an R-3
district.

The code, as you know, allows uses and buil dings
in an R1 district in an R3 district. The nost restrictive
code section is R 1, and conpared to that, R-3 is significantly
| ess restrictive.

W were asking for a building and a use that was
already permtted in RL1. W had an R1 size lot. W had
5,533 square feet. In an R1-B district, all you needed was a
5,000 square foot lot and a 40 percent density.

All of the issues before the ANC were density
rel ated issues. We not only net the R3 density requirenents.
We far exceeded them

W had the only lot on this block that's fully
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detached, with 5,533 square feet. We're the only one in the
entire alley with this kind of space. Qur lot is one third as
dense as either of the two other intervening parties, and to ny
know edge, virtually any of the other properties abutting this
alley on either Oor N Street. That's very inportant.

Now, to go to practical difficulties. W have a
long list of them It doesn't appear because it's a gorgeous
property, and let ne just say this. I love this property. W
want to stay here for the rest of our lives. W never want to
rent this thing out. W'd like to give it to our daughter if
we can, and | don't think she would ever want to rent this
thing out. It is a beautiful property.

It is a small property, which is why we're asking
for additional living space, but the back of it is phenonenal

The back is a historic boxwood garden. It's got a nmmture
cherry tree, a large one, 95 bushes, four ornanental, and as
you'll see howit's situated next to the back of the house.

Now, there are several wunusual conditions also
inherent in this property. W have some kind of an
archeol ogical site imrediately behind the back of the house
We've had three or four people tell us that they believe it
could be the remants of a slave's tunnel. W don't know that
for sure, and I'm not an -- although ny hobby is archeol ogy,
I''m not an archeol ogi st.

It's two fully enclosed brick roons that we
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haven't excavated. They go sonewhere. We don't know where

They could go right to the cellar of our house. We're not
certain, but there are two separate brick roons with vaulted
brick ceilings underneath the surface of the house.

If you could show them where it's situated on the
lot, it's literally behind the back of the house, and it could
very well reach back to the house. W are not certain.

We have also encountered a granite wall that's
not a normal granite wall. It looks like a fortress wall. W
have had a workman try to pick ax it. Absolutely inpenetrable.

In order to remove that wall, we would have to
bl ast . If it's tied into any of the foundations in the
nei ghbor hood, that would be very problematic.

And | mght say you can't see it. Maybe you can
see it from our pictures, but there is no access to the back
unl ess you airlift earth novers back there to start digging out
foundation to increase the size of the home. You would have to
literally airlift earth novers, which | guess is possible, but
in noving the earth, they would also significantly affect this
property.

These boxwoods are historic. To ny know edge
the entire garden is a historic garden, but nore inportantly,
prior owners of this house have tried to extend this house
beyond its current limtations, and the Fine Arts Committee has
flatly rejected that. I ndeed, not only have they rejected it.
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They nade them keep the original porches and allowed them to
expand out to the porch, but not beyond it. They had to even
keep the railings of the original porch, and that would be
Vi si bl e. If you'd like to view it yourself, it's visible in
one of our attachnments. Let ne see which attachment it is.
Oh, it's Attachment 3, second picture.

You can see the railings fromthe original house,
we were forced -- we weren't. Qur prior owners were forced to
keep that one, expanding the house out to include a covered
porch that historically was above the family room downstairs.

So | would submit not only is there a list of
practical difficulties, but | would submt there's a |ega

i mpossibility to expand this house out either 25 feet or to

develop this lot at 60 percent limtation for R3, for an R3
dwel I'i ng.

One second, Ann. | want to get to the views in a
second.

By the way, another property had requested second
story maid's quarters on this alley about 20 years ago. OPA at
that time thought it had no negative inpact on the plan. They
t hought there was no inmpact on light and air. There was no
i rpact on the public good.

| believe that their opinion today is relatively
consistent with that.

I will -- hold on. Let nme just get to the other
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As you know, if this structure or maybe you
don't; if this structure was requested on the exact same size
property one nile away, it would be permtted as a nmatter of
right. That's very inportant.

ANC. As | said to you, the ANC -- we did not go
over the three pronged test, the practical difficulties, the
| egal inpossibilities, because we really did focus in on all of
the issues affecting our neighbors, specifically light and air.

What you see, what has been prepared is a view
fromthe second story, not the third. The third story of these
properties are totally unaffected, but this is the |ight. The
yellow is the views and the [|ight available. Well, there's
only one of those as a party. I think that one's a party, but
she has the sane view Both of them have the sane view.

MS. GOCDMAN: And this shows how the view would
be affected. So this mght --

CHAI RPERSON CROSS REI D Wul d you speak on the
mc and give your nanme and nunber. G ve your nane and address
and speak into the mc, m'am

M5. GOODMAN: |'m Ann Goodman.

MR. GOODMAN:  And she's an owner.

CHAI RPERSON CROSS REI D:  Sane address.

MR. GOODMAN:  Yes.

CHAI RPERSON CROSS REI D Okay. Tip the mc that
way, please.
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MS. GOODMAN:  This person has been granted party
status, and this shows w thout vegetation, with no vegetation
that the views of, well, both of these people -- |I'lIl do them
together -- that it would still have an extensive cross-
courtyard view all the way to St. John's.

O course, there is vegetation, and there are
still pick-ups that go across here. They would not have the
alley view. This would be like from the second floor; this
woul d be not part of their view anynore.

MR. GOODMAN:  And the other property, this is Dr.
Carter's property. This is the other party -- the other
property that was granted party status. The yellow, again, is
the remaining view that she has after construction.

Now, this is just from her kitchen w ndow, just
fromthe second story of her house. The third story on all of
these properties are totally unaffected because, again, this is
only a 20 story -- a 20 story Trunp Towers in the mddle.

(Laughter.)

MR.  GOODMAN: A 20 foot total size of the
bui I di ng.

MS. GOODMAN: These are also the other two story
garages in the alley, and these are three story. These things
are three story.

MR. GOODMAN:  When ANC reviewed this, they found
no light inpact at all. Also, on the parties that you've just
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put up there, we did a light study in the mddle. It was in
May after there were conmplaints that the light was affected.

Because of the orientation of the property, the
first story of that property right there had full sun by 7:30
a.m in the norning, and we have a picture of the light that is
avail abl e both from public space, and that would be Attachnent
7 in your file.

So you get a good view of how nuch |ight even
with the foliage screen up. You can see the foliage doesn't
even cast a shadow on that. |It's not material.

OP did find that their view will be changed. I
mean, we can't build there and not change their view, but it
woul d not inpact their light and air.

The ANC also agreed with us that there would be
no density inpacts.

Ann. Hello. Sorry about that.

The ANC also agreed that there would be no
density inmpacts. There were a |ot of issues about density and
over crowdi ng.

Now, it is true. We have -- the two parties that
you've allowed in are |andlords, and another one who wants to
testify is a renter in a very heavily densely populated -- it's
a zero lot line apartnent house. It is just incredibly densely
popul ated, and as you can see from this picture over here,
there are an enormous anount of dermands being placed on public
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property because of the high density of that apartnent house
and the high density of having renters.

What's al so not obvious here is when renters park
in the alleyway, that alleyway is literally inpassable. So
there is parking, and there is density related issues, but |
would submit to the court that our property is the w dest
property on that alley, has the |east ampunt of density inpacts
on this entire neighborhood. We're one third as dense as any
ot her property on that neighborhood, and this entire use --
and, by the way, 101 of the code which protects light and air
consistent with the public good keys off of 403.2, which
basically is the density limtations.

Not only does this property nmeet the density
limtations of R3, but we neet the density limtations of an
R-1 as well. So we exceed the light and air requirenents of an
R-3 property.

Ot her issues that we've brought up in our brief,
and indeed, ANC brought up, and | just want to say for the
record, we, too, object to having a multi-story, nulti-rental
unit property on our property. W do not want a nulti-rental
unit property on our property. That is not what we asked for.
That's not what we're here for. W want to use it for a maid
and maybe one of our parents, God forhbid, if they get old and
infirm and they need help, that they don't have to put in a
nursing honme inmediately; that there is soneplace that we can
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put themthat we can acconmpdate them

ANC and OP and we and our neighbors are extremely
concerned that we are going to rent this out to students or to
sonebody, and we're going to put a lot of density requirenents
on the city, on the nei ghborhood. W are not.

I ndeed, by building up and getting nore storage,
we' ve been able to free up five full parking spaces off street.
We've got two cars, and ANC recognized that in their ruling,
as wel | .

In terms of precedent, we would submit that this
is not allowing an R1 size lot to have a five foot variance to
construct a second story to an accessory building for an
accessory use, is not under these facts and circunmstances, is
not precedent for any of these other smaller R3 units to be
adding illegal basenent rental units or illegal student rental
units. This is not precedent for that, and indeed, we don't
want to be precedent for that.

If there were e here, if sonebody canme to ne
and said, "Did you know the Goodnmans are putting a three story
mul ti-rental unit housing in the back yard?" we would object to
it as well. That is not what we're here for.

The wuse is pernmitted as a matter of right, |
mght add. |It's totally consistent with the intent and purpose
of the code, the map. Both OP and | believe the ANC did not
find any inconsistency. They did find the site affected -- the
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ANC found the site affected by -- of those two properties
af f ect ed. OP did not believe it rose to the level of an
i mpai rment of light and air.

MS. GOODMAN:  Could I make a coment al so?

CHAlI RPERSON CROSS REI D Un- huh.

M5. GOODMAN:  This shows the two properties that
were given party status. This building directly behind ne, the
one -- the red line, this is Mary Carter and this is the
nei ghbor. So this person is only eight foot and four feet
back, and then it would be the five. Li ke that's the section
we' re asking for.

And then over here it wouldn't reach the five
foot. It would just be -- it's 12 foot, eight inches, and like
less than four feet and three feet there. I nean, that's the
area that we'd be asking for the variance.

MR. GOODMAN: In terms of the public good and the
zoning, consistent with the zoning map, as | said, in an R1
district this is already permtted. W've got nultiple second
story additions to garages on this very alley. Several are --
at least one is occupied that | know of, none of which are
rented, none of which are rented that |'m aware of. "' m not
aware of any rentals on this alley.

The only renters |'maware of are the two parties
that you've allowed in. They are directly on the alley.

In terns of parking, there are none. Let ne see
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if there are any other issues that -- and the map.

M5. GOODMAN: Safety. He said safety before.

MR.  GOODMAN: The density issues and the public
safety issues were addressed at the ANC, and 1'd like to submt
that for the record.

Ms. Roberts from OP has done a site visit on the
house. OP is reconmendi ng against this. However, they have
al so recommended a condition in the event that this variance is
granted that this variance would be conditioned on no rental of
this property and a continuous check for five years to make
sure there's no rental of this property.

Nei t her of those conditions are problematic. We
have no intention of renting the property.

And in terms of the consistent with the zoning
code, OP has found that it was consistent both because there is
precedent, and secondarily, | nmean, it's clearly in the code to
permit this kind of a use, and so it's consistent with both the
use and the existing precedent, and it would not set a
precedent for illegal renting units.

I thank the Board for listening to our appeal.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much, M. Goodman.

Questions, Board nenbers?

COWM SSI ONER M TTEN: Madane Chair, | know that
there's a difference of opinion between the Ofice of Zoning
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and the Office of the Zoning Adm nistrator regardi ng whether or
not this necessitates a use variance, and | think now is as
good a tine as any to at least put on the record that | believe
that the interpretation of the O fice of Zoning is accurate,
and that this does necessitate a use variance.

And | guess it would be up to the Board as a
whol e to decide whether or not this Applicant has to neet that
burden of proof.

CHAI RPERSON CROSS REI D Well, | think that the
issue was with the statement that was submitted by M. Bellow,
and he's here. I don't know if you want to have him cone up
and expl ai n.

MR.  GOODMAN: That issue was put before the
Zoni ng Adm ni strator.

Your Honor .

CHAI RPERSON CRCSS REID: M. Goodman.

VR. GOODMAN:  Yes.

CHAI RPERSON CROSS  REI D One issue that was
raised as it relates to Section 2500 and subsequent uses in
buil ding, and specifically 2500.6 when it refers to the side
yard setback, can you please --

MR. GOODMAN:  Thank you for raising that.

CHAlI RPERSON CROSS REID:  -- give us your coments
as to how it pertains to this.

MR. GOODMAN: Yeah. In R3 zones side yards,
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there are zero side yards in an R3 zone. This is a unique
property. It's got side yards on both sides. There is a 40
foot height limtation that OP noted in their docunment, and

just for the record, before we went about this project, we
purchased a four foot strip of land directly next to this
structure. So it now has a side yard, and it is 40 feet in
wi dt h. So we corrected a nonconformng use as it relates to

this structure.

There is no other land to be had. It literally
is now sem -- it is a seni-detached structure. It is not
conf orm ng. Qbviously it's been there for 150 years, but we

have inproved it to the maxi num allowed by practicality. There
is no other land there.

And in terns of building out, | forgot to nention
this. If we built out our property, | nean, it never occurred
to me to even think about it, but assumng CFA allowed this
hi storic structure to be torn down and built out, the inpact on
our neighbors, both sides, would be far greater than this five
foot variance on this out building because this out building is
somewhere between 28 and 25 feet from the structures, the
exterior structures of the two nearest properties, whereas the
properties imediately abutting us on either side were within
ten feet of each other.

So not only would light and air be inpacted, but
the view and privacy would be inpacted far greater if we built
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out our structure to accommpdate this use.

In terms of the use -- oh, side yard. we
finished -- one correction on the OP report. The rear yard
nunber is incorrect, and when we get to the OP we could correct
that when we get to the report.

CHAI RPERSON CROSS REID:  Okay. Thank you.

MR. GOODMAN:  Thank you.

PARTI Cl PANT:  Madame Chair, can | make a factual
conment ?

COW SSIONER M TTEN:  Coul d 1 just meke sure that
we bring this point to sone kind of closure?

CHAI RPERSON CROSS REI D: Yes. Hold on one
second. During cross exam nation you may have the opportunity
to question M. Goodman, but not to testify at this point, but
you wi |l have an opportunity for that.

COWMM SSI ONER M TTEN: Madanme Chair, on the issue
of the use variance, and | think we were --

CHAI RPERSON CROSS REI D We haven't gotten to
t hat yet.

COW SSI ONER M TTEN:  Ch, okay. I just wanted to
make sure that we didn't get distracted by side --

CHAlI RPERSON CROSS REID:  No, no, no, no.

COW SSI ONER M TTEN:  Ckay, great.

CHAI RPERSON CROSS REID:  That was sonething that
was raised by Ms. Sansone, that she didn't want to get kind of
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over| ooked.

COW SSI ONER M TTEN:  Ckay.

CHAlI RPERSON CROSS REI D But now back to the use
variance issue, in that M. Bellow is here in the hearing room
we would like to ask himto cone forward and to address this
whol e issue about his interpretation as to whether or not there
is a use variance required.

Can you cone forward, M. Bellow?

MR. BELLOW Good afternoon.

CHAI RPERSON CROSS REI D Good afternoon. Your
name and address.

MR. BELLOW My nane is Toya Bellow with the
Zoni ng Revi ew Branch of DCRA.

CHAI RPERSON CROSS REI D Okay. Ms. Mtten, did
you wi sh to address the question?

COW SSIONER M TTEN:  Sure. |'d be happy to. In
the letter that you sent to M. Goodman explaining the relief
that he would need, you made an observation that in the event
that the Board of Zoning Adjustnment grants relief for the
erection of a two story accessory building, the devotion of the
second story to a domestic enployee living quarters is allowed
as a matter of right since the use is already allowed in the
nore restrictive R-1 district.

MR. BELLOW That is correct.

COW SSI ONER M TTEN: And if you f eel
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di sadvantaged by not having your papers before you, I'd be
happy to give you this copy. Ckay.

MR. BELLOW Thank you.

COWM SSI ONER M TTEN: Now, the second of the
ordi nance where the right to have this sort of living quarters
for a domestic is in Section 2500.4 -- excuse ne -- 2500.5, and
it's exclusive to the R-1-A or R 1-B districts.

And as you well know, when the ordinance
buildings on itself, it nmakes specific reference to the
sections in previous zoning districts that it's folding into
subsequent districts, and the districts are those in Chapter 2
and Chapter -- well, let's see. They're set forth, | guess in
Chapter 2 exclusively.

So | guess I'm failing to see how you interpret
that this specific provision of the R1 district, that is, that
arises from Section 2500.5, is folded into the R-3 district.

MR. BELLOW Because if you look at the section
under the R3 zone that allows accessory uses and buil dings,
the subsection, | believe, refers to accessory uses and
bui | di ngs al | omed under 200, 202 and 2083.

COWM SSI ONER M TTEN:  Yes.

MR. BELLOW  And the statement is continuous in
Subsection B that other accessory use is allowed, and in
Section 2500 there isn't any specific |language that linmts the
use of an accessory structure if in the event the two story
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accessory structure were to be allowed by the Board of Zoning
Adj ust nent s.

From a use provision standpoint, when a use is
first allowed in the nore restrictive zone, it is automatically
allowed in the less restrictive zone.

COW SSI ONER M TTEN: Well, does it have any
meaning for you that that particular provision is called out
separately in Chapter 25?

MR. BELLOW Well, one has to view the situation
this way. The only way that a two story accessory structure
woul d ever be allowed in an R 3 zone is if the Board of Zoning
Adj ustment were to grant relief for such a structure to be
construct ed.

The use of the second floor, if granted by the
Board of Zoning, would not be an issue because that use is

already allowed in the nore restrictive zone.

COW SSI ONER M TTEN: Well, let nme just bring
this point honme in your reference to Section B, and | admre
recall of these things. It says, "OQther accessory uses,

buildings or structures customarily incidental to the uses
permtted in the R3 districts wunder provisions of this
chapter."” That woul d be Chapter 3.

So still we're not --

MR. BELLOW Well, again, if a second story floor
that's allowed to be used for purposes of living quarters for a
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donmestic enployee is allowed in the nore restrictive zone, then
that use is customarily incident to all of the uses in the
residential districts.

COW SSI ONER M TTEN: So you're saying the two
basically go hand i n hand?

MR. BELLOW Vell, what I'm doing is I'm
separating the issue of an accessory building from an accessory
use. Obviously the language is clear that in an R3 zone the
only way that an accessory building with two stories or 20 feet
hi gh would ever be built is if the Board of Zoning Adjustment
approves it. So it is in the purview of the Board of Zoning
Adj ustnment to consider whether to allow that structure or not.

COW SSI ONER M TTEN: Okay, but | just want to be
cl ear about what you're saying, which is | believe that you're
saying, well, it's de facto if you permt the structure you're
permtting the use; is that correct?

MR. BELLOW In essence, yes.

COW SSI ONER M TTEN: Okay. So it's not unfair
of us to want to have a full understanding of both the
structure and the use and its inpact on --

MR. BELLOW Oh, sure, it's not. But, again, the
point though is that the use itself when viewed separately,
it's already allowed in the nore restrictive zone.

COW SSI ONER M TTEN: But | guess | understood
you to say, but in this particular context, which is the second
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story of a garage, it's not separate. It's very nuch tied to
the structure Dbecause the structure would not be allowed
wi t hout coincidentally granting the use.

MR. BELLOW Well, | think the |anguage of the
code is specific for a reason. If obviously the second story
of an accessory structure which my be granted by the Board of
Zoning Adjustnments were to be devoted to any other type of
living quarter that would be non-donestic, then that would be
an issue for the Board of Zoning Adjustnent to consider.

COW SSI ONER M TTEN:  Ckay.

MR MTTEN: In such cases we call those out for
variances.

COW SSI ONER M TTEN: Okay, and let nme just ask
you another question, and perhaps you heard the Goodnans
mention this, that their plan is that this would be for a
donestic enployee, but there's the possibility that this would
be for a fam |y nenber.

Under that, in that situation for a famly
menber, do you think that that would require a use variance?

MR. BELLOW Absolutely.

COW SSI ONER M TTEN:  Ckay.

MR. BELLOW And M. Goodman's application to the
Office was that the space was devoted solely to donestic
enpl oyee.

COW SSI ONER M TTEN: Ckay. Thank you.
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CHAI RPERSON CROSS REI D: Okay. Thank you, M.
Bel | ow.

Do any other Board nenbers have questions for M.
Bel | ow?

(No response.)

CHAI RPERSON CROSS REI D: Al right. Thank you

very much, M. Bell ow.

MR.  GOODMAN: I'd like to point out sonething
since the Conmm ssioner pointed this out. In my -- because |
was aware of that ruling, as well, and the ruling on a --

although it was unclear about whether or not, and indeed, |
believe it is unclear, whether a proper use of an accessory
buil di ng, accessory to a single fanmly dwelling, is for any
accessory use attendant to a single famly dwelling.

The use for famly living and the use for maid's
quarters is <clearly an accessory use to a single fanly
dwel I'i ng. So if this accessory building is accessory to a
single famly house and is being used as a proper accessory
use, then the <code anticipates properly wusing it as an
accessory building, a domestic enployee or a famly, but | nade
sure in nmy application, in ny brief to you, and I'll point it
out to you, too, since I've got it, this is very inportant
because | don't want the Board to m sconstrue ny intention.

If I can find a full copy, |'ve just torn apart
these copies so many tines. I would like to bring the Board's
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attention to Footnote 11 on page 6. From the beginning, we
have filed an affidavit saying that this addition will be used
as living quarters for a donmestic enployee, which as M. Bell ow
has just indicated is clearly a permtted use for an accessory

building in an R-3 district.

| have pointed out, and I wll say this for the
record, that this is for a second story namid's quarters. It is
not for a nother-in-law suite. It is not for -- primarily
intended for ny in-laws. It's not intended for m nother.
VWat | said here and what | nean here, it should be noted that

the energency use by a family nmenber in need of assistance is
only a possibility. In the event of such an energency, owners
do not wish to be forced to use a nursing honme if it is not
necessary.

But | also state here very plainly that should

energency use by a fanmly nenber require a separate

application, such use will not occur without a future
application. So I just want to be very plain about that.
Thank you.

CHAI RPERSON CROSS REID:  Okay. Thank you very
much.

Any cross exam nation of M. G o0ss?

MR, GRCSS: Is there a wal kway fromthe alley to
the rear of the | ot past the garage?

MR.  GOODMAN: Oiginally there was not. Wwe
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purchased an extra four foot strip of ground in order to have
access -- for several reasons -- have access to our back yard
fromthe all eyway.

Anot her reason we're going up is because in the
past there have been people that have come over our eight foot
into our back yard. So, yes, we do have access to the alley.

MR. GROSS: And the passageway is four feet w de?

MR. GOODMAN: It's four feet wi de before we plant
the trees, yes.

MR. GROSS: And is there a nmeans for a pedestrian
to get to the rear yard beside the house fromthe street?

MR. GOODMAN: Yes, there is.

MR. GROSS: And how wide is that passageway?

MR.  GOODMAN: You're talking about O Street,
right?

MR. GROSS: Yes.

MR.  GOODMAN: Yeah, O Street passageway 1is
approximately seven to eight feet on one side and approxi mately
five feet on the other.

MR. GROSS: Okay.

MR. GOODMAN:  Six, sorry, six.

MR. CGROSS: Have you, in the recent period, hired
an architect to assess whether you can reasonably build an
addition to the main house?

MR.  GOODMAN: To be honest with you, when we
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bought the house, we bought the house with the understanding
that that house had been rejected for any further expansion.
M wife is a graduate from Pratt with a five year degree in
architecture, and the difficulties that I'm presenting to you
today are difficulties that are just so obvious and
over whel m ng.

MR. GROSS: But these difficulties have not been
assessed by a practicing architect to determ ne how difficult
they would be to overcone?

MR. GOODMAN:  Are you tal king about with respect
to the structure itself?

MR.  GROSS: To the wvarious inpedinents that
you've cited that --

MR. GOODMAN:  The trees?

MR. CGROCSS: The trees, the granite wall, the
cistern or slave tunnel, the plantings.

MR.  GOODMAN: W would submit that these speak
for themsel ves.

MR. GRCSS: Beginning at the rear wall of the
house can you describe what is on the ground proceeding south
toward the rear of the lot?

MR.  GOODMAN: This is the rear wall of the |ot
ri ght here. This is an unusually large cherry tree. On this
side there are five trees that are currently being used as a
shield for one of our neighbors. W are not certain whether or
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not this cistern, root cellar, slave tunnel actually connects
to the house or not. W know it starts sonmewhere very close to
t he back porch here.

As | said there are 95 bushes here. The best way
-- and a weeping willow -- the boxwood is situated in front of
the garage sone distance from the back of the house. The
trees, all of the ornamental bushes and trees, line the sides
of the property fromthe back of the house to the garage.

MR, GRCSS: Directly behind the house is there a
brick patio at grade?

MR. GOCDVAN. W installed that brick. Well, not
all of it. Part of it was there, and part of it was extended.

MR. GRCSS: And approximately to what distance
fromthe house would you say that brick is installed?

MR. GOODMAN:  That | don't know.

MR. GROSS: Okay.

MR. GOODMAN: It's not that wide.

MR. GROSS: Right. The -- is there one --

MR.  GOODMAN: To give you an idea, this is a
three foot stair, which is up against the house, and this can't
be nmore than a foot or two that way.

MR. GROSS: Is there one historic boxwood or
nor e?

MR, GOODMAN: There's a whol e garden. In the
rear are you tal king about?
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MR,  GRCSS: What ever historic boxwoods you've
referred to.

MR. GOCDMAN:  The historic boxwoods, | don't know
how many there are, but it's an entire garden back here. It
woul d be best viewed over here. I don't know how many form
that group, but it's a tight group.

MR. CGROCSS: Are they primarily oriented to the
accessory buil ding?

CHAI RPERSON CRCOSS REID: M. Gross, where are you
going with this line of questioning? Can you just --

MR. GRCSS: My questioning is | understand that
some or all of them are adjacent to the accessory building.
The question becones are they nore likely to be danmmged by the
proposed addition or a normal addition to the building.

CHAlI RPERSON CROSS REID:  Ckay.

MR. GROSS: The main buil ding.

CHAlI RPERSON CROSS REI D: Ckay. Answer t hat

guestion, please, M. Goodman.

MR.  GOODMAN: I"I'l be glad to answer it. They
are in front of the accessory building. Qovi ously nothing's
going to touch them during construction or they will lose their

hands, but they' re five feet away from the building as it is.

The ornanmental tree will have to be clipped a bit, but we can
still get the second story on there w thout destroying that
tree in front. |It's a redbud tree.
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MR. GRCSS: You referred a few mnutes ago to a
previ ous variance regarding an accessory building on this
alley, and referred to the Ofice of Planning report having
been in favor. Do you know what the decision of the Board of
Zoni ng Adj ust nment was?

MR.  GOODMAN: Yes, | do. But |'m going to save
that for your cross exam nations since you were in charge of
the O fice of Planning at that tinme.

MR. GROSS: I wasn't in charge of the BZA staff
at the tinme, but --

CHAI RPERSON CROSS REI D Just answer the
guestion, M. Goodman.

MR. GOODMAN:  Yes, absolutely.

CHAI RPERSON CROSS REID: Thank you.

MR. GROSS: The Board did deny that application?

MR. GOODMAN: Yes, the did.

MR. GROSS: That's all.

CHAI RPERSON CROSS REI D: Al right. Thank you
very rmuch.

Furt her questions, Board nenbers?

COW SSI ONER M TTEN: I just had a couple of
qui ck followup things that perhaps that could be clarified for
the record. Just as a followon to the questions that M.
Gross was asking --

MR. GOODMAN:  Yes.
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COW SSI ONER M TTEN: -- could you prepare for
us, and | don't mean, you know, anything elaborate, but a plan
that shows where all your existing |landscaping is so that we
have a sense of where the boxwoods are, where the cherry tree,
where the cistern?

And | know sone of your photographs give an
illustration, but if we could just have that on a two
di mensi onal --

CHAI RPERSON CROSS REI D:  Landscape pl an.

COW SSI ONER M TTEN: Yes. And including the
granite wall that you nmade reference to.

Also, if you had sone docunentation of the
previ ous request by the prior property owner that was rejected
by the Comm ssion on Fine Arts.

MR.  GOODMAN: One second, nm'am You want a
| andscape plan and the CFA rejection of the extension?

COW SSI ONER M TTEN: Yes. And then | just had
one question to clarify a term that you've been using. You
make reference to the historic boxwood.

MR. GOODMAN:  Yes.

COW SSI ONER M TTEN: Is that just your term for
something that's old or has soneone, has sonme body declared
these historic?

MR. GOODMAN: W have not asked a body to declare
them historic. Wen we bought the property, not only was this
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old brick walkway there, this oval shape brick wal kway, but
t hese boxwoods were approximately five to six feet in height.
We, ny wife conmes fromcolonial WIliamsburg, and all | can say
is there are very old boxwood. Whether or not they go back 100
years or they only go back 70 years, they contribute and |
believe OP has found they contribute significantly to the
hi storic fabric of the property.

COWM SSIONER M TTEN:  And is there a preservation
easenment encunbering your property?

MR. GOODMAN:  Not vyet.

COWM SSIONER M TTEN:  |I'm sorry?

MR. GOODMAN:  No.

COW SSI ONER M TTEN: Ckay. Thanks.

CHAI RPERSON CROSS REID:  Okay. Thank you.

VI CE CHAI RPERSON RENSHAW  Questi on.

MR. GOODMAN:  You mean the front of nmy property,

right?

COWM SSI ONER M TTEN: How about any part of your
property?

MR. GOODMAN:  Not to ny know edge.

COW SSI ONER M TTEN:  Ckay.

VI CE CHAI RPERSON RENSHAW M. Goodman, since
we're talking about |andscaping, if you are preparing a

| andscaping plan for us, wuld you also give us sone

information as to whether or not you can transplant those
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boxwoods?
MR.  GOODMAN: W tried once. We've |ost four

trying to transplant the ones --

VI CE CHAI RPERSON RENSHAW Well, just give us
some - -

MR. GOODMAN: 1'd be glad to

VI CE CHAI RPERSON  RENSHAW --  professional

gui dance on that if you would about --

MR. GOODMAN: |'d be delighted.
VI CE CHAI RPERSON RENSHAW  -- uprooting boxwoods
Also, | believe it was Ms. Goodnan made reference

at sonme point to this photograph, and I'mreferring to what was
in your submission to us, and it shows the three story house, a
two story garage, a one story, which | gather is a garage and
then eight feet, which is your garage?

MR. GOODMAN: Yes, ma'am

VI CE CHAI RPERSON RENSHAW  And woul d you put the
pointer on this? |'m showing M. Goodnman -- that's it, and he
is point to the --

CHAI RPERSON CROSS REI D There should be an
attachnment nunmber on that.

VI CE CHAI RPERSON RENSHAW There is not. It's

MR,  GOODMAN: I think it's Attachnment 1, isn't
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it?

CHAI RPERSON CROSS REID: At the top of the page,
Ms. Renshaw.

MR. GOODMAN: Is it the back of one? Maybe it's
not .

VI CE CHAlI RPERSON RENSHAW  No, there's no exhibit
nunber on it, but it was included in your packet, and you have
pointed to it on the board so that we all can follow you, but I
would like to know who's the owner of the two story garage and
the one story garage adjacent to your property. If you would
just indicate that, and if on the two story garage that you
have referenced, is sonmeone living in the second story?

MR.  GOODMAN: No, they are not. Both of those
i ndi viduals have signed the petition that's Attachnent A or
Attachnent 1. [I'msorry. Nobody is living there in the second

story. Nobody is living in the first story, in the one story.

That's a 15 foot. | don't think anybody could because | don't
think the ceilings are high enough. I don't think anybody --
I''m not sure. Sonebody probably could stand up in the second
story of that garage, but | am not certain. I haven't been in
there.

| have spoken to the owners. They have indicated
that it's not being rented. It's being used for storage and
for a winter green house for his plants.
VI CE CHAI RPERSON RENSHAW Was that added on
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during the tinme that you have lived in this property, in your
property, or did it predate your --

MR.  GOODMAN: My understanding is that it
predated ny owning this property but not by nuch.

VI CE CHAI RPERSON RENSHAW  Ckay.

MEMBER LEVY: Madanme Chair, | have a few quick
guestions for M. Goodnan.

Regarding the slave tunnel or the brick structure
in the back of the house, have you nmade any attenpt to
det ermi ne whet her that has any particul ar significance?

MR. GOODMAN: We've had three people look at it.

W' ve gotten down in there. It's a very unusual structure.
That's why we're not sure what it is. As | said it's a totally
enclosed brick roomwith a vaulted brick ceiling. There's two
r oons. Both of them are vaulted brick ceilings. We have not
dug out. We started to dig it out to see where it led, but we
have been so busy fixing up the house.

CHAI RPERSON CROSS REI D: You know, just let me
jump in here. It sounds |ike a station on underground
railroad. And there are several here in Washi ngton.

MR. GOODMAN: Real |y?

CHAI RPERSON CROSS REID:  So you may want to check
into that, Historic Preservation. I think that Trish Boseburg
(phonetic) is heading up an effort to designate and to identify
the Afro-Anmerican historic cites here in Wshington, and that
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may very well be one of them You can check with staff and
they can give you that information, who to check wi th, because

that's my suspicion that that's what that is.

MR. GOODMAN:  Thank you. | know that we've read
sonething about O Street properties being used. St. John's
Church was being used for -- to shelter slaves during the war,

and the O Street properties were very synpathetic. W have not
gotten a formal archeol ogi cal assessment of it.

CHAlI RPERSON CROSS REI Dt It would be very
interesting to do so.

MEMBER LEVY: One other question. Regarding the
petition that you indicated that's in the packet that you
submitted.

MR. GOODMAN:  Yes.

MEMBER LEVY: Which has a, | believe, 65
signatures in support of the revised plan.

MR. GOODMAN:  Yes, sir.

MEMBER LEVY: Are these signatures of people who
were previously opposed or opposed to the original plan?

MR GOODMAN: Some of them are. Some of them
aren't.

MEMBER LEVY: Do you have any idea approximtely
how many?

MR. GOODVAN: Let ne put it this way. We --

MS. GROSS: Just the ones that were close hy.
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The ones that were close to us who kind of cared about it, and
they objected to the 30 foot height, and then when we | owered
it to 20, they recognized that 20 was the acceptable linmt set
by -- and they didn't object. So they reversed their decision.

MR.  GOODMAN: W also put a map there on as
Attachment 9, give you an idea of the yeses. We didn't go all
the way -- we went in a two block radius, but we only put the
yeses i mmedi ately on this bl ock.

MS. GROSS: And a lot of the people are -- don't
live there. So it's kind of hard to get them

MR,  GOODMAN: Li ke Herman Welk doesn't [ive
t here.

MEMBER LEVY: Okay. And so Attachnent 9
represents the people who are not in opposition after you
revised the plan?

MR. GOODMAN: Not all of them This is just our
bl ock.

MEMBER LEVY: On your block, right.

MR. GOODMAN:  And behind that was the people who
are now opposing that were not opposed to the 31 foot
structure.

MEMBER LEVY: Okay. Thank you.

CHAI RPERSON CROSS REI D: Okay. Thank you very
much.

We'll go now to the governnent --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

200

MEMBER CRI FFI S: Actually, Madane Chair, one
quick -- sorry.

CHAlI RPERSON CROSS REID:  That's okay.

MEMBER GRI FFI S: The proposed devel opnent here,
is it entirely new construction or are you building on the
exi sting structure and addi ng on top?

MR. GOODMAN: We were going to add on top.

MEMBER GRI FFI S: So you're not putting in new
footings.

MS. GOODMAN:  No.

MEMBER GRIFFI'S: You're not having to do digging
or any sort of --

M5. GOODMAN:  No.

MR. GOODMAN: Thank the Lord.

CHAlI RPERSON CROSS REI D Okay.

MR.  GOODMAN: Now, clearly we would have a
structural engineer check it out. The beans in there, by the
way, these are wooden -- hewn wooden beans that are like 12

i nches wi de and sonme very nice construction.

CHAI RPERSON CROSS REI D Okay. In the interest
of tinme that's whittling away right now --

MR. GOODMAN:  Sorry.

CHAI RPERSON CROSS REI Dt -- let's nove on to the
O fice of Planning report and let's try to kind of get through
the rest of this fairly quickly. W do have another case this
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af t er noon.

VS. BROWN- ROBERTS: Good afternoon, Madane
Chai rman and menbers of the Board. [''m Maxine Brown-Roberts
fromthe Ofice of Planning.

The O fice of Planning report was subnitted |ate,
and therefore, | request that the timng be waived and the
report entered into the record.

CHAI RPERSON CRCSS REI Dt Okay. I have no point
with waving the record to allow the report to come in unless an
obj ection by any Board member. Ckay.

MS. BROWN- ROBERTS: The original application
proposed a second floor addition to the existing garage for a
mai d's quarters. This addition would increase the height of
the building from eight feet to 30 feet. The Applicant has
since revised a proposal and is now requesting to increase the
hei ght of the building fromeight to 20 feet and is, therefore,
requesting a five foot variance.

The subject property is wthin the GCeorgetown
historic district and is subject to review by the old
Georgetown Board and Historic Preservati on Revi ew Board.

The old Georgetown Board wll not review the
application and nake reconmmendation until the BZA has made its
reconmendat i on.

The property is wunique as it is wthin a
community developed with single family attached wunits and
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apartnents and is one of the only properties wthin the
i medi ate nei ghborhood that is developed with a single famly
det ached resi dence.

The house is approximately 150 years old and has
parking garage that's rare. Bet ween the house and the garage
are a boxwood garden and other mature trees that contribute to
the historic character of the property.

In addition, the Applicant has stated that
there's a granite wall between the surface of the property
which presents an exceptional situation as it wll present
probl ems with any expansi on of the house.

In order to acconmpdate the mamid' s quarters the
Applicant will have to expand the existing house. However,
trying to expand in the existing house would be difficult due
to the granite wall that wuld have to be removed to
accommodat e the new constructi on.

The Applicant argues that the access to the rear
of the site between the house and the garage is not |arge
enough to allow large equipnment and machinery to cut through
the granite wall and all ow expansion to take place.

Additionally, they argue that this oconstruction
woul d destroy the boxwood garden.

The  Applicant, t heref ore, feels that this
constitutes an exceptional practical difficulty. The Ofice of
Pl anni ng acknow edges that this situation does not neet the
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construction of an addition, a conplex venture, but such
conplexities abound in historic nei ghbor hoods such as
Georgetown, and the Ofice of Planning is not convinced that
this rises to the level of an exceptional practical difficulty.

The Applicant has nmade efforts to nmininize the
i npact of the proposal on the conmunity, such as using a roof
with a less severe pitch and planting trees along the western
portion -- along the western property line to hide the proposed
expansi on when vi ewed from adj acent properties.

The expansion will change the views from adj acent
properties, but will not block their light and air

VWile in one respect the proposed variance
requests to increase the size of the garage will not in itself
inmpair the intent and purpose of the plan and the zone map
since there various other accessory buildings in the
nei ghbor hood that are approximtely of the same height as the
proposal

On the other hand, the Ofice of Planning shares
the concern of the conmittee to regard the precedential effect
of approving a two story self-contained residence on the
subj ect property.

The O fice of Planning agrees that this could be
detrinental to intent of the zone plan and has reconmended that
if such a conversion were to be allowed, it would be permtted
for only five years in order to require the Applicant return to
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denonstrate that a property is not being used as a rental
property. Mnitoring such use conversions is difficult.

The Georgetown comunity has for nmany years
opposed the conversion of such buildings to residential space
for these sane reasons. This application could open the door
and give way to the desire of other property owners to convert
or nmeke additions to their garages and, in effect, increase the
density in the area, as well as having a detrinmental effect on
the already adverse parking situation.

The Applicant has denonstrated that the property
is unique and that expanding on their existing house would be
difficult. However, we find that the Applicant has not net the
burden to denobnstrate that adding the desired space to the main
house, instead of increasing the size of their garage, would
constitute a serious practical difficulty.

In addition, OP finds that having a fully self-
contained residence in an accessary building could be
detrimental to the overall intent of the zone plan

We, therefore, recommend that the Board of Zoning
Adj ust ment deny the requested variance. However, if the Board
sees fit to approve the application, then we recomend that the
foll owi ng conditions be added to the approval.

The proposed residential portion of the accessory
buil ding shall not be offered as residential accompdation at
any tinme, and shall be used only as a maid s quarters and/or
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additi onal sleeping space for the residents of the main house
or the extended fanmly. The variance shall be for no nore than
a period of five years.

Thank you, Madame Chairman.

CHAI RPERSON CROSS REID:  Thank you very much.

Are there questions for the Ofice of Planning,
Board Menbers? Cross examination, M. Coodman?

MR.  GOODNAN: Yes, | just want to correct the
record in a couple of respects.

We agree with the Office of Planning --

CHAI RPERSON CROSS REI D No, no. You have to --
if you want to cross examine at this point then direct
guesti ons.

MR.  GOODNMAN: Ckay. Ms. Roberts, in your report
on page 123, you note the rear yard is 20 feet, but did you
take that neasurenent?

M5. BROWN- ROBERTS: No.

MR. GOODMAN: Do you know precisely what the rear
yard is? If | tell you it's not 20 feet, do you know how | ong
it really is?

M5. BROWN- ROBERTS: No.

CHAI RPERSON CROSS REI D What page are you
referring to?

MR. GOODMAN:  Third page.

CHAlI RPERSON CROSS REID:  Page three. Okay.
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MR.  GOODMAN: And the side yard notes that
there's zero feet side yard on one of the sides, but you know
we do have two side yards; right?

VS. BROWN- ROBERTS: Thi s i nformation was
submtted in your original application.

MR.  GOODMAN: I think this cane fromthe Ofice

of Zoning Adm nistrator submitted this. W didn't

At any rate, we need to correct the record.

There are side yards on both sides.

CHAI RPERSON CROSS REI Dt You have an opportunity

for closing remarks. At such tinme you can do so.

MR. GOODMAN:  Thank you.

CHAI RPERSON CROSS REID:  All right. Thank you.

MVR. GOODMAN: Let me make sure | got all of
corrections.

CHAI RPERSON CROSS REID: All right. Now we

t he

nove

-- okay. Then, M. Goodman, now we nove to ANC report fromthe

ANC representative here? OCkay. W have a letter fromthe ANC

VI CE CHAI RPERSON RENSHAW We have a letter

from

the ANC-2E, dated June the 13th, 2001, and it is signhed by

Peter Pulsifer, the Chair of ANC-2E.

He states that at its June 5th, 2001 regular

schedul ed neeting, which was duly noticed and attended by seven

of the eight commssioners, ANC-2E unanimusly passed

t he

foll owing resol ution: that they reviewed the above-referenced
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application.

Let me just drop down to their specific
conclusion that ANC-2E is opposed to the above-reference
application, and their specific reasons for opposition include
that it would establish -- the special variance would establish
a precedent t hat woul d encourage ot her residents of
Georgetown's historic alleyways to construct free standing
residential units.

ANC-2E feels such a pr ecedent woul d be
detrinental toward the historic and residential nature of the
Geor getown conmuni ty.

And of the three pronged test ANC- 2E maintains
that the application has not nmet the burden of proof in
establishing the three pronged test under 11 DCWVR 3103. 2.

And in reference to the three pronged test, ANC
2E objects to the application on the ground that the
application failed to show that conpliance with the zoning
regul ations would be wunnecessarily burdensome, and that the
practical difficulties are unique to the property.

The ANC is synpathetic to the needs of the
Applicant to provide live in maid's quarters and a dwelling for
the Applicant's nother-in-|aw. Such considerations do not
outwei gh the negative inpact this application would inpose upon
t he surroundi ng nei ghbors.

And in reference to provision C of the three
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pronged test, the ANC objects to the application because there
woul d be significant harm to the public good, specifically to
the sight lines and air circulations of the neighbors at 1317
and 1319 33rd Street.

The petition in opposition to the application
signed by a |arge number of surrounding neighbors is testinony
to this inpact, and so its conclusion, ANC-2E is primarily
concerned that granting of this variance would establish a
precedent that threatens the current zone plan of the
Georgetown area, and that the Applicant failed to neet the
burden of the three prong test, and, therefore, 2E requests
t hat the BZA deny the application.

CHAI RPERSON CROSS REID:  Thank you very much.

MR.  GOODMAN: Madame Chair, could we ask Madane
Sansone to read other factors into the record too, because
that's -- she ontted that one paragraph which is very
i mportant to our case.

CHAI RPERSON CROSS REI D: She?

MR. GOODMAN: She skipped a paragraph that's very
i mportant to our case. It's called "Other Factors.”

Coul d you read that into the record, mdanme?

VI CE CHAI RPERSON RENSHAW Is this OP that you're
tal ki ng about?

MR. GOODMAN:  No. ANC.

VI CE CHAI RPERSON RENSHAW  ANC.
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CHAI RPERSON CROSS REI D: Wi ch one? It just

basically -- ask Ms. Renshaw.

VI CE CHAlI RPERSON RENSHAW | have the letter
right here.

MR.  GOODMAN: Oh, |I'm sorry, M. Renshaw. I'm
sorry.

VI CE CHAlI RPERSON RENSHAW | have the letter.

VWhat paragraph would you like witten?

MR.  GOODMAN: Ot her factors, page two, second to
the | ast paragraph.

VI CE CHAI RPERSON RENSHAW Al right. O her
factors, and this is the paragraph before the conclusion that
the Applicant would like to have read into the record.

O her factors. ANC 2E feels that the application
would have little inmpact on sunlight to the surrounding
nei ghbors. ANC- 2E recogni zes the |low |land use percentage of
the Applicant's property. Al so, ANC-2E does not believe that
such a project would cause parking issues since the Applicant
mai ntai ns five parking spaces.

Thus, ANC-2E does not object to the application
on the aforenenti oned grounds.

MR. GOODMAN:  Thank you, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  All right.

CHAI RPERSON CROSS REID:  Okay. Thank you very
nmuch, Ms. Renshaw
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The ANC will <certainly be given -- 2E wll

certainly be given the great weight to which they are entitled.

OCkay, now, we move to persons in support of the
application. Seeing no one present, nonetheless we do have a
petition and a few letters in support of the application that's
been subnmitted for the record.

MR. GOODMAN:  Thank you

CHAI RPERSON CROSS REI D O the petitions that
they do not object to the application

MR. GOODMAN:  Thank you.

CHAI RPERSON CROSS REI D: And is signed by
several, 65 persons.

Al right. Now, persons in opposition, persons
and parties in opposition. May | see a showing of hands as to
how many people are going to testify? Testify.

(Show of hands.)

CHAI RPERSON CROSS REI D Okay. M. Goss and
three other people. Okay. Pl ease cone up quickly and let's
try to as quickly as possible get through the testinony.

Each person will have approximately three
m nutes. Please don't be redundant or -- now, M. Goodman and
Ms. Goodman, you nay step back

Pl ease don' t be repetitive or r edundant,
repeating the sanme thing over and over again. I f sonmeone has
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al ready said what you wanted to say, then please don't repeat
that part of it. Just give us things that we have not already
heard before.

MR. GROSS: Madanme Chair, as a party in
opposition, imediately abutting neighbors, | would request
sonmewhat nore than three mnutes.

CHAlI RPERSON CROSS REID: Ckay. How nmuch tinme do
you need, M. G oss?

MR. GROSS: Ten to 15 minutes.

CHAI RPERSON CROSS REI D: Yes, it is true as a
party in opposition, you should have equal tinme, but if you
would only take ten or 15 minutes | have no problem with that
unl ess other Board nenbers have any objection.

MR. GROSS: MW witten statenment is being handed

out --
CHAI RPERSON CROSS REID: Ckay.
MR. GRCSS: -- now, which should help the Board.
I had also requested in my original indication
that I would be appearing, request for expert status in zoning

and | and use planning together with a summary resune.
CHAI RPERSON CRCSS REID: All right.
MR. CROSS: Has the Board | ooked at that at all?
CHAI RPERSON CROSS REI Dt Well, | think that nost
of us are fanmiliar with your background, M. Gross. And | have
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famliar with this work prior to today.

Any obj ections?

MR. GOODMAN: | do.

CHAlI RPERSON CROSS REID:  All right.

MR. GOODMAN: His proffer was --

CHAI RPERSON CROSS REI Dt Let's put it on the
pl ease.

MR.  GOODMAN: I do object to him proffe

212

been

mc

ring

expert testinobny. One, it has never been done prior to today.

So he's basically just anbushing us.

Secondly --

CHAI RPERSON CROSS REI D What's never been done

prior to today?
MR.  GOODMAN: He's never proffered his ex
testinmony. He's doing it for the first tinme on the record
So we have no notice of what he intends to testify to.
MR. GRCSS: Just an hour ago | provided

Goodrman a copy of what | subnmitted.

pert

now.

M.

MR.  GOODNMAN: We asked him an hour ago for what

he was going to submt. He first refused to give it to
Then he gave it to us. He gave it to ny wife, but prior
that we have no way of preparing for this expert testinony.
CHAI RPERSON CRCOSS REI D Ms. Sansone, could
pl ease weigh in on this?
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It is ny recollection that persons who wish to
speak as expert w tnesses submit their resume or we are already
famliar with them and we neke that decision. And is it
predi cated upon him having to have provided the Applicant wth
his testinony prior to the hearing today?

["mjust not famliar with that.

MS. SANSONE: Madane Chair, | need to just
qui ckly check the rules of procedure. I'"'m not recalling
anything off the top of ny head that requires that to be done.

CHAI RPERSON CROSS REID:  Right.

MS. SANSONE: But | do want to check our rules to
see if there's any kind of deadline.

CHAI RPERSON CRCOSS REID: Well, M. Goodnan, thank
you very rmuch.

M. Goss, could we take you out of sequence
while Ms. Sansone researches a bit whether or not this issue --

MR. GROSS: Sure. M understanding is there's no
advance submi ssion requirement.

CHAlI RPERSON CROSS REID:  Right. | think that --

MR. GROSS: She's going to check.

CHAlI RPERSON CROSS REI D: Just to be on the safe
side, we want to make sure that we're proceeding correctly. So
can we nove to one of the other w tnesses --

MR. GROSS: Sure.

CHAI RPERSON CROSS REI Dt -- to speak please, and
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then conme back? Okay.

MR. VOGI: |I'm Tom Vogt, and |I'm the honeowner at
3258 O Street.

There was nention of the signatures garnered by
the Goodnans. Approximately 15 of those signatures were
submtted by students who are living in rental apartnments there
while attending the university and are there for one or two
senmesters, and as such they don't have a vested interest in the
nei ghbor hood as the owners woul d.

And | think that those should be -- those
signatures should be discarded. And no |onger reside there
either. They've graduated and gone off.

Furthermore, sonme of the signatures that are on
the Goodmans' [|ist have since subnmitted letters signed in
opposition to the proposal because they weren't sure what they
were signing originally with the Goodmans, and | think we've

submtted alnmobst 40 letters signed in opposition to this

proposal .

CHAlI RPERSON CROSS REID:  Ckay.

MR. VOGT: The Goodmans state that they have no
intention of ever renting this apartnent, and though | take

them at their word for that, there's certainly no guarantee
that circunstances nmay not change in the future or that they
may decide to sell their home and the next purchaser to come in
wi |l decide to nmake use of those apartnents.
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The foliage screen that they nention and have a
picture of there, | think we also have a picture that 1'd |ike
to draw to your attention. There was --

CHAI RPERSON CROSS REI D: Staff -- have you
submitted it?

MR. VOGT: It was submitted vyesterday |
under st and.

CHAlI RPERSON CROSS REID: Al right. Wuld your --

MR. VOGI: To ny know edge, it's a large color 11
by 18 -- yes, that is it. |'msorry.

CHAI RPERSON CROSS REID: W just don't have it in

col or.

MR GOCDMAN: Madane Chair, while we |ook at
that, can | just get a quick clarification?

This is an individual testifying?

CHAlI RPERSON CROSS  REI D: This is individua
testifying.

MR. VOGT: Yes.

MR. GOODMAN: Having three minutes on the tinme?

CHAlI RPERSON CROSS REI D Yeah, three ninutes on
the tine. M. Gross is a party, and others are testifying as
i ndi vi dual s.

MR. VOGT: That foliage screen sits on a shelf
approximately five feet off the ground. If those -- and M.
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Goodrman admitted that, but | think that if those plants were

i ndeed, put in the ground there would no |onger be a privacy
screen. They wouldn't even conme up to the top of the existing
stockade fence there.

In terns of the historic garden, | question the
word "historic" in the context that they use it. That garden
has been greatly altered by the Goodnans since they noved in
and Ms. Goodman is very talented and works tirelessly around
the house, but they have added and taken away a lot of the
plantings that were in there. And they have also severely cut
back on the cherry trees in the past year

There are, in addition, there are no three story
garages on the alley, and there are no occupied apartnents in
any of those on our alley at all

The Goodmans state that there was a light and air
survey done, but 1'd like to know what -- Ms. Goodman did it
and |'d like to know what her qualifications were to conduct
that and to submit it as an official statenent.

The root cellar that's nentioned in the backyard
or a possible slave tunnel, we have the sane one in our
basement, and it was discovered earlier in the year when we
repl aced the furnace, and it was deternmined to be sinply a root
cellar. It's surrounded by bricks. It's maybe four feet in
di ameter, four and a half feet in dianmeter, and |I've seen the
Goodmans, and | have not gone into it, but I've seen it from
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their yard, and it appears to be the sane as what we have.

CHAI RPERSON CROSS REI D Okay.

MR. VOGT: The only other thing is that it's ny
understanding, and | think that you have copies of three of the
city councilmen's letters that wurge the denial of this
application today, Councilmn Evans -- oh, four, Council man
Evans, Council man Cotania, Brazil and --

COMM SSIONER M TTEN:  We don't have Evans and do
we have Brazil?

We don't have Evans.

(Pause in proceedings.)

MR. VOGT: Thank you.

Ch, | should say sonmething about how our view
woul d be affected. The Goodmans put in -- they replaced a
weeping willow tree that -- on their property earlier this year
that overl ooks ours as well. During six months of the year

there are leaves on it and, you know, what we would be seeing
of this structure would be relatively well hidden, but there's
anot her five nonths our of the year that there are no | eaves on
the trees and it would be -- we would be conpletely exposed to
it or these people would be looking in or us or we would be
| ooki ng there.

And we've also been told that it would affect al
of our property values to have rental units in back

CHAI RPERSON CROSS REID:  Thank you very much.
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MR. VOGT: Thank you.

MR. M TCHELL: My name is Alan Mtchell. I live
at 1301 33rd Street, N.W, which is on the south side of the
alley in question.

I, too, would like to point out that, although
M . Goodrman woul d have us believe that there is w de support in
the community for this variance application, in fact, that
seems not to be the case. The petition that they circul ated
was hot a petition of support. It was -- it stated that the
people who signed did not object, which is sonething quite
di fferent.

Secondly, | would like also to note that although
M. Goodnman calls attention to other garages in the inmediate
vicinity with second stories, these are not inhabited and, in
fact, the precedent case that was denied by the BZA sone years
ago was specifically denied on the grounds that it had not net
the inmportant three prong test.

In addition to what has already been nentioned,
those of us who are concerned residential crowding and public
safety issues are concerned that the construction of these
apartnents with kitchens, in particular, supplies of fuel,
natural gas, electricity, and the like would pose further fire
hazard of public safety hazard in the alley in question, ad
certainly along any other alleys where people mght wish to
devel op such properties.
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It's inportant to note too that although the
Goodmans cl ai m the uniqueness of their property in the alley in
gquestion, the question of the precedential -- the negative
precedential value of such a granting of a variance extends
beyond the alley, and you will be famliar with a letter that |
wote to the Board of Zoning Adjustnent on April 24th in which
| specifically mentioned that my concerns were not only for the
alley in question, the alley between 33rd Street and Potomac
Street, but rather for the other alleys in the inmnediate
nei ghborhood where people m ght with to develop their
properties along these |ines.

It should also be noted that the question of
congestion and parking then extends beyond just that immed ate
space. It extends to the wi der neighborhood. And even though
the Goodmans pronmise us that they wll provide five parking
spaces, the fact of the matter is that right now they have a
garage that supposedly can handl e four parking spaces and yet |

believe only one parking space is used, and they park the other

cars on the street. So | don't see that that's necessarily a
guarantee that parking will not be detrimentally affected.

If, indeed, as M. Goodman suggests, there is so
much support in the neighborhood for this project, | would

sinmply ask you to reflect for a nonent on the record and why is
it that the ANC was unani mously opposed to this project? The
Georgetown Citizens Association, who was represented at the ANC
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nmeeting by Barbara Tsartnman, was opposed to this project. Four
city councilnmen are on record as being opposed to this project.
The O fice of Planning is opposed to this project. Numer ous
nei ghbors; there's two petitions that have been circulated with
nore than 70 signatures are opposed to this project --

CHAI RPERSON CROSS REID: Thank you.

MR.  VOGT: And | respectfully subnit that you
join that opposition.

Thank you.

CHAI RPERSON CROSS REI D Thank you very nuch.
Okay.

MS. CARTER: I'"'m Mary Carter, and | live at 1317
33rd Street.

I rented this house beginning in Decenmber 1995

and after four vyears of very happy living there bought it.
It's a light filled house. 1It's on the alley as you can see by
the pictures. |It's a perfect place for ny retirenment hone.

My porch -- there's a little porch and | don't
know whet her any of these pictures show it or not -- yes, right
there -- extends out 12 feet from the house, and if this

building were allowed to be constructed, it would only be about
15 feet fromny porch. So it would seriously inmpact the beauty
and the confort of my hone.
Thank you.
CHAI RPERSON CROSS REID:  Thank you very much.
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Ms. Sansone, did you have a --

M5. SANSONE: Yes, Madame Chair. I reviewed our
rul es of procedure, and | did not find any specific provisions
that would require parties or persons in opposition to submt
that material in advance by a certain date.

However, out of fairness to the Applicant, I
mean, we do have to be concerned about nmking sure the
Applicant has a fair opportunity to cross exanm ne M. Goss and
respond to any materials or rebut any materials he presents.
So we may have to nmke sonme accommodation for M. Goodnman in
his closing statement or perhaps the ability to put in a
written response | ater.

But there's nothing specifically in the rules
that would preclude the Board from considering whether to
recogni ze M. Gross as an expert or to receive his report.

CHAI RPERSON CROSS REI D Well, wouldn't M.
Goodrman have the opportunity to cross examine M. Goss on his
testinony?

MS. SANSONE: Yes, Madanme Chairnman. I'"m just
concerned that M. Goodman's opportunity to cross exam ne be
fair, that he have the opportunity to understand the substance
of M. Goss' testinmobny and fairly cross exanm ne and respond to
it.

CHAI RPERSON CROSS REI Dt Okay. If there's
anything that is lacking here today, then he could request that
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inwiting fromM. G oss.

Al'l right. Wth that having been said, | have no
problem with accepting M. Gross as an expert w tness unless
there is an objections fromany of the other Board nembers. Do
you wish to take a vote on it?

BOARD MEMBERS: No.

CHAI RPERSON CROSS REI D Okay, all right. Thank
you very nmuch, M. G oss.

MR. GROSS: Were you through commenting, Dr.

Carter?

MS. CARTER: Yes. Thank you.

CHAI RPERSON CROSS REID:  Some tine ago.

MR. GROSS: Ckay. I want to just wal k through
the submission | just nade. And the conmments were organized

under the three pronged test, and Section 1 there beginning
toward the bottom of page 1, exceptional and unique conditions,
practical difficulty.

The regul ations refer on this, refer to
exceptional narrowness, shallowness or shape of a specific
pi ece of property or exceptional topographical conditions or

ot her exceptional conditions.

So I'Il just walk through a few of these. The
subject lot is actually wder than a typical |lot. It's
approximately |evel. It's rectangular in shape, has a

relatively low |lot occupancy as Applicant has enphasized and
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accordingly has anmpl e room for expansi on of the house.

In short, by just pointing to the fact that the
ot is somewhat larger than is typical in the R3 zone, that's
just a case that the lot is sonmewhat different than the typical
lot, although there are detached houses sprinkled around
Georgetown, and sonme of them in adjacent blocks, quite a few of
t hem

But the regulations don't require a show ng that
a lot is just different. It has to be subject to practical
difficulties for devel opnent under the subject zone district,
and actually in the R3 zone property has nore options than one
of your typical smal l er houses attached, sem - det ached,
what ever on a snaller |ot.

Applicant also pointed out that a nunber of the
houses on this -- in this square probably do exceed the
permtted | ot occupancy, while all of those houses would have
to get a variance to get a normal addition.

Subj ect property apparently has many options, and
under cross exanmnation a few ninutes ago, of course,
Applicant indicated that he has not hired a professional
architect to look at the options for an addition to the nmin
dwelling that m ght overconme the alleged obstacles that he has
poi nted out.

On the specific alleged exceptional conditions,
some discussion has been nmde about the |andscaping and so
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forth. My main comment here is that | was shocked after
reading the statenent of the Applicant from a second story
vantage point of one of my clients to see the actual situation
of the vyard. I was expecting to see dense plantings
i medi ately behind the house that would all have to be cut. I
was prepared to feel bad about it.

But what | saw was this substantial brick patio
| evel right behind the house nearly the width of the house if
not the whole wi dth, and extending approximtely 17 feet deep.

It does have a single noderate sized tree growing through it
that the brick goes around, but it's not exactly unusual for
someone to have to cut down a tree to build an addition

And then actually continuing south fromthe patio
is just a regular lawm on virtually 1level ground. The
plantings tend to be oriented toward the side of the lot. I
could not see all of those, but | would inmagine that, you know,
a significant addition could be build w thout even getting back
to the grass.

Archeological -- the questions on that have
al ready been raised either by the Board or by the neighbor who
has some know edge about it.

We of course raise the question of whether there
is any official historic status of either the cistern, root
cellar or whatever it is or the plantings.

In summary, we believe that the Applicant has not
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shown the existence of exceptional conditions or practical
difficulties required under zoning for d the granting to him of
a vari ance.

[ f or got to comment on the earth noving
equi pnent. This again relates to the question of an architect
and the questions | was asking about the wal kways. There is an
eight foot side yard accessible to the street in front and a
four foot wal kway fromthe alley.

| don't presune to be an architect or to design
an addition, but it's known that people can carry lunber for an
addition through a wood frame drawing and situate it that way,
and |ikew se footings, and architects can cone up with various
things and sonmetines they're conbinations of rearrangi ng space
inside the house together wth add-ons of various shapes,
di nensi ons and so on.

W're just saying there seens to be nore
flexibility here, and maybe even without the need for earth
novi ng equi pnent. We don't know that. We're just saying
there's a test to be made and the burden of proof is on the
Applicant to provide evidence.

W' ve conbined coments on substantial adverse
ef fect on neighboring property and inpairment of the intent and
integrity of the zone plan.

The first part of this focuses on the intent and
the integrity of the zone plan. The proposition here is that
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

226

the proposed use and second story addition even wthout a
hei ght variance is allowed in, and is nore appropriate for
properties in the R1 zones than for properties in nore
i ntensi ve zone districts.

And | want to have the Board, if you would, |oo0k
at the first attachnent, which is the third to the |ast page
Exhi bit A

This is the relevant portion of the m scellaneous
provi sions of the zoning regul ations that existed just prior to
codification into DCVMR format. And if we |look at 7601.3 there,
that is the regulation that I|ater became the one that
aut hori zes the proposed use in this case.

So it starts out, "An accessory building in any
district shall not exceed one story or 15 feet in height except
in an R1-A or R1-B district. An accessory private garage nay
have a second story use for sleeping or living quarters of

donmestic enployees of the fam |y occupying the main building."

And then you get into question of whether, and
this was discussed earlier. I don't want to dwell on
procedural points too much, but since this is not in the R1
use provisions, but is free standing along wth other
m scel | aneous provisions that address various geographic areas,
zone districts, stripping of clay, soil, and a whole bunch of
other things, whether this really was intended to be a
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carryover.
W are sinply addressing the area variance
guestion because that was the Zoning Administrator's second

opinion. But it's certainly arguable.

An interesting provision here that | hadn't
noticed, frankly, until reading this while waiting to conme up
is the sentence beginning on the mniddle. "Any such two story

accessory building shall not exceed 20 feet in height and shal
not be located within the required rear yard."

Now, the current regul ations on accessory
buil dings state that the accessory building cannot occupy nore
than 30 percent of the required rear yard, and that was when |
came to the table and | was going to conment factually when M.
Goodman was tal king about knocking down the garage and
rebui | di ng.

If it were rebuilt, this garage which occupies,
just eyeballing it, 80 or 90 percent of the required rear yard
area, could not occupy nmore than 30 percent, and actually I
faxed to the Board yesterday a nenorandum arguing that an
addi ti onal variance in this regard was required.

| didn't bring it up under prelimnary matters
I want to submit it in a mnute, but it goes like this. In the
nonconformty  provisions, there's a prohibition against

extendi ng a nonconform ng feature of a nonconform ng structure.
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In this case we have a nonconformng structure
that occupies much more than 30 percent of the required rear
yard area, and it's being extended vertically, which if you
consider the purpose of |ot occupancy regulations generally is
the worst thing you can do especially for ny clients'
properties facing directly.

If the garage were confornming to the current
regul ations, it would be normally nore removed and smaller in
size or it would be pushed nore toward the main dwelling in

order to occupy only 30 percent of the required rear yard area.

And what | was pointing to the second part of
this may not have been that |ast sentence | read -- it's a noot
i ssue here -- nmay not have been picked up in DCMR at all, but

this is the menorandum | faxed yesterday. So it was just |ast
nm nut e. But I'lIl put it into the record for the Board's
consi deration |ater.

Now, nore on the intent and integrity of the zone
pl an. It's very understandable, starting on page 3, bottom of
page 3, why the Zoning Conmission in 1958 would have said that
this use should be restricted only to the R 1-A and R-1-B
zones, and there's a series of bullets there beginning at the
bottom

Large | ot size. Okay. That's been brought up by
t he Applicant.

Low | ot occupancy, 40 percent, so that typically
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houses might be nore renoved from the addition to the garage
then they would be in an R-3 zone.

The side yard requirenent of eight feet so you
have nmore separation there as against a zone where there's no
side yard requirenent and attached houses are all owed.

Rear yard requirenent of 25 feet versus 20 feet,
and this is highly significant. M ni mum | ot wi dth requirenment
of 75 feet in R-1-A and 50 feet in R-1-B.

So in the R1 zones the general area standards
have the effect of rempving an addition to a garage nmnuch
further away from the typical house on nearby |ots than when
you have an oversized lot in an R3 zone in a dense historic
district.

Lot width especially, if this were an R 1-B zone
with all of the lots or nearly all of them 5,000 square feet,
and Dr. Carter's house was around the corner, the situation
woul d probably be nmuch better regarding light, air, and
privacy.

I"m tal king about the zone plan here in general,
and the zoning is dealing with typical situations and m ni mum
st andar ds.

Just a factual point. Applicant seenms to believe
that the subject ot would be conformng in an R 1-B. Actually
at 36 feet in width it's nonconforming as to lot width, and if
it were a full R1-B lot 50 feet in width, perhaps the garage
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would be located a little farther away from the properties
facing fromthe side.

I want to then turn to the question of adverse
effects, and if you would | ook at the photograph, the blowp I
handed out a nminute ago, this was submitted by my clients early
in the case at a smaller size, and this is just a bl owup. So
this is already in the record, but in the foreground there, you
can see Dr. Carter's railing of her rear deck, which has, you
know, a table, unbrella, and chairs there, and then only 12 to
14 feet back is her wood fence at her rear yard, and then
i medi ately beyond that you have the black roof of the garage
that woul d have the proposed addition.

So the lines on here were there previously from
the original. The 31 feet shows how dramatic that would have
been.

But two or three comments. One is that given the
close proxinmty, and we are in historic district with a ot of

non-conformng lots, and this lot is extrenely shallow at the

rear. And so this addition is virtually in Dr. Carter's face,
and even if it's only a five foot variance, it's, in ny
opi nion, detrinental in terns of the light and air, and

possi bly noi se.

I  mean, the Goodmans have said that there
woul dn't be a wi ndow on this side. That's perhaps good, but
the person inside may |ike nusic or any nunber of other things,
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too. You never know.

Also, the view, for exanple, of the Victorian
buil ding down the alley would be obstructed, but also observe
that the | ower garage structures on the alley, if this variance
is granted, night be encouraged to also apply, take advantage
of this type of flexibility.

Final coment on that. | believe the larger
garages that are already there are nonconformng, pre-1958
structures.

So based on all of those factors, Mdanme Chair,
menbers of the Board, we reconnmend denial of the requested
variance or variances. It is clear that no exceptional or
extraordinary condition of the property exists that creates a
practical difficulty for the owner.

The requested variances derive not from the
property itself, but from personal desires or needs of the
Appl i cant.

Moreover, the variance, if approved, would be
contrary to the intent, purpose, and integrity of the zone plan
and woul d adversely affect the use and enjoynent of neighboring
properties.

That concludes ny testinony.

CHAI RPERSON CROSS REID:  Thank you very much.

Board nenbers, questions of M. G o0ss?

MR.  VOGT: Madame Chair, may | add one other
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t hi ng, pl ease?

CHAI RPERSON CROSS REID:  Not really.

MR. VOGT: Al right. Let's see. M. Goodman,
any cross exam nation of these w tnesses?

MR. GOODMAN: | do.

CHAI RPERSON CROSS REI D: Okay, all right. Can
you -- let's see. W have the seats up there. Wich one wll

you not be cross exam ni ng?

Wio will you cross exam ne?
MR.  GOODMAN: I'd like to cross -- | nean if |
have a right to cross examine, I'd like to do it all. 1'd like

to start with M. Goss if that's okay.

CHAlI RPERSON CROSS REID: Okay. Then could | ask
one of you to just sit back for a moment? Ckay.

MR. GOODMAN:  Thank you, Madane Chairman. Sorry
to take up all of your tinme like this. I know you're tired.
We all are.

M. Gross, when did you start working for OP? In
1981? \What nont h?

MR. GRCSS: | started working for a predecessor
agency in the District of Colunbia in late 1971.

MR,  GOODMAN: In 1981 were you working at the
Ofice of --

MR, GROSS: I was working at the Ofice of
Pl anni ng, vyes.
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MR. GOODMAN: Your resune said that you were in
charge of all of these variances that go before the BZA I's
that true?

MR. GROSS: During a certain period | was Chief
of Zoning Services, and then later | was Chief of Conprehensive
Pl an | mpl ement ati on.

MR. GOODMAN: Did that apply in July of 19817

MR. GROSS: July of 1981, you mmy be right that
the BZA report on that case nay have cone under ny
jurisdiction.

MR. GOODMAN: Okay. Thank you.

| wanted to establish that first.

Secondly, is it also true that you did not do a
site visit to ny property? That's true, is it not?

MR. CGROSS: That's true.

MR.  GOODMAN: So you do not know how long the
rear yard is on ny property, do you?

MR. GRGCSS: Ilt's -- it's on the Zoning
Administrator's conputation sheet attached to the application,
of which I have a copy.

MR. GOODMAN: Al right. So your testinony is
based solely on that docunent; is that correct?

MR GROSS: Well, that and on other nor mal
observations from points of public view and client's property.

MR.  GOODMAN: Okay. Wuld you be surprised to
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know that our rear yard is 90 feet from the back of our house
to our property |ine?

MR. GROSS: What is this di nension again?

MR.  GOODNMAN: Ninety feet from the back of our
house to the back of our property |ine.

MR. GROSS: You nean would | be surprised that
that's how far it is?

MR.  GOODMAN: That that 1is the rear vyard
di mrensi on of the back of our property.

MR. CGROSS: Okay. That's -- you're talking about

physical, not a rear yard requirenent. well, it wouldn't
surprise nme since the lot is 150 feet deep. It's a very deep
| ot.

MR. GOODMAN: Ckay. So you based your excess of
30 percent of the rear yard on a 20 foot rear yard; is that
correct?

MR. GRCSS: No. The regulation | was citing
basically says that beginning with the adoption of these zoning
regul ations in 1958, a new accessory building can occupy no
nmore than 30 percent of the required rear yard area. The rear
yard requirement in R-3 is 20 feet.

MR. GOODMAN:  Ri ght .

VR GRGCSS: So your garage could not be
constructed as a new building. That's what |I'm saying.

MR.  GOODMAN: Okay, but you know we're not
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constructing a new buil ding.

MR. GROSS: | do know that.

MR.  GOODMAN: Ckay. Do you know that our rear
yard exceeds 20 feet?

MR. GRCSS: The regulation is tal king about the
required rear yard area.

MR.  GOODMAN: Let nme just ask you a question.
How did you get in excess of 30 feet because ny conputations
show 22 percent of the rear yard would be taken up by this
structure. So | want to know how you got in excess of 30 feet
-- 30 percent.

MR. GROSS: Thirty percent you nean. Okay. From
| ooking at the Sanborn Real Property Atlas and other maps, it
seens apparent.

MR. GOODMAN: |Is that your Attachment B?

MR. GROSS: That is a blowp of it.

MR.  GOODMAN: Ckay. So you concluded from
Attachnment B that the hatched area represented nore than 30
percent of the rear yard.

MR. GROSS: Yes.

MR. GOODMAN: Okay. Woul d you dispute the fact
that it's 22 percent of the rear yard?

MR. GROSS: | certainly woul d.

MR.  GOODMAN: Okay. Do you have any basis to
di spute that, or what basis do you dispute it?
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MR. GRCSS: Vi sual observation of that nmap. | f
you measure 20 feet back, if you just look at the fact that
your lot is 36 feet wide and apply that width com ng back from
the alley, it you have a survey, go ahead and submt it.

MR.  GOODMAN: I'd Iike to submit this into the
record, | think.

You say nothing nore than a visual observation.
There is no mneasurenents on this. So you're just guessing
basical ly.

MR. GROSS: The neasurenents are on the Zoning
Admi nistrator's conmputation sheet.

MR.  GOODMAN: Okay, but the Zoning Adm nistrator
has already testified that she did not do that. That was a
m st ake.

MR, GRCSS: That has nothing to do with the
di mensions of the |ot. I'm saying there was an attachment to
your application formin which the width of the side yards, the
depth of the lot, the width of the lot was stated, and so if
you look at this nmap with the garage drawn on it and then use
the dinensions from the Zoning Admnistrator's conputation
sheet, you reach certain conclusions. That's what | did.

MR.  GOCDMAN: Okay. I'"d like to just nmake sure
the record reflects that there is a rear yard of 90 feet. The
total gross --

CHAI RPERSON CROSS REI D M. Goodnman, that you
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can do in your closing renmarks, but, but right now the other
guestions you have for M. Goodman, could you please wap so
that we could --

MR. GOODMAN:  Okay.

MR. GRCSS: I think there's a msunderstanding
here on M. GCoodman's part. The rear yard requirenent is
measured back fromthe alley a distance of 20 feet, is reserved
as the rear vyard requirenent. That's what the 30 percent
cannot exceed, is that |and area.

MR. GOODMAN:  Well, if that's -- since this cane
up one day prior to trial and he's explained it for the first
time here at trial, I would ask that we be permtted to file a
brief.

MR. GROSS: That's fair.

CHAlI RPERSON CROSS REID:  Sure.

MR. GOODMAN: On the other issue, you were, as
you said, you were in charge of the BZA services at a tinme when
OP recommended that a second story to an accessory building on
this very alley across the alley from where | Iive should be
approved by the BZA. Is that true?

MR. GROSS: That's right.

MR. GOODMAN: Ckay. In that case, | would like -
- is it also true that the reasons that the practical
difficulties that the owner submitted was that they did not
want to chop up a house of beautiful federal proportions?
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For bringing the case, that was the only
difficulty cited.
MR. GROCSS: Wll, they didn't win the case.

Maybe we were w ong, yeah.

MR. GOODMAN: But you thought it was a sufficient

practical difficulty at that tine to warrant --

MR. GROSS: Well --

MR. GOODMAN: -- a variance?

MR GROSS: You have to realize that this was a
period of time when the Board of Zoning was just extrenmely busy
and so was the Zoning Conmission, and | relied primarily on

staff persons.

I did review and edit each report, but it's not

as if on every BZA case, of which there are many, |, you know,

got into great detail.

MR. GOODMAN: The reason | ask is it couldn't be

nore close related to the current application. It is the exact

sane - -

Goodman?

Honor .

practi cal

CHAlI RPERSON CROSS REID: Are you testifying,

MR.  GOODMAN: I will later. Thank vyou,

The other issue, | believe you said it

M.

Your

was

difficulty. You did not have a visual inspection of

the property. So your practical difficulty is a surm se?

(202) 234-4433
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MR GROSS: Not at all. | said you didn't -- you
haven't even hired an architect to assess the possibility.
That's what | said, and | also said that from an adjacent
property on the second floor, | could clearly see and | was
shocked to see, despite your description, that the lot is |evel
and has a brick patio behind the house followed by a |Ievel
| awn, and that your statenment that the boxwoods were directly
behi nd the house would make one think that they were going to
be right smack behind the house instead of 60 or 80 feet away.

MR.  GOCDMAN: Do you want to cite specifically
what you're referring to? Because --

MR. GROSS: It's in your statement of June 25th.

GOODMAN: | know what it says.

MR
MR. GROSS: In two places.
MR

GOODMAN: I know vhat it says. It doesn't
say that.
MR. GROSS: | don't have it in front of ne.
MR. GOODMAN: Ckay. | just nmade two points. |'d
like to make sure both of which are -- so you're taking this
from a visual inspection next door. You believe we have

ultimate flexibility in the use of this historic structure to
build out into this yard. This is your professional opinion
that we have unlimted flexibility to build out our historic
structure into our backyard. Is that your testinony?
MR. GROSS: My professional opinion is that you
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fact or it isn't. Now, it's your opinion --
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t her

MR. GRCSS: but it's part of your burden of

proof .
MR. GOODMAN: I know, but that's --

MR. GROSS: To show that you can't --

CHAI RPERSON CROSS REI Dt M. Gross, just answer,

pl ease. Let's not get into a back and forth. Just yes or

no.

MR. GOODMAN: Yes or no? Is it your professional

opi nion --

MR. GROSS: No.

MR.  GOODMAN: -- that | can extend the back of

that house in an unlimted fashion?
MR. CGROSS: | have not made that statenent.
answer is no.
CHAlI RPERSON CROSS REID:  Ckay.
MR. GOODMAN:  Thank you.
CHAI RPERSON CROSS REID: Al right. [Is that
MR. GOODMAN:  No further questions.
CHAI RPERSON CROSS REID:  Thank you very much.
Al'l right. Now --
MR.  GOODMAN: No, just for that, for
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Wi t ness.

CHAI RPERSON CROSS REI D: For M. Goss? Ckay.
Al right.

MR. GOODMAN:  Thank you, M. Gross.

Tom thank you for taking off work today. | do
appreciate it. On the nunber of people that you testified in
opposition -- in support, | believe it was your statenent 15
were students. I"m not aware of how many were students, and
some no longer resided in the neighborhood. That was al so true
of the petition in opposition, is it not?

MR. VOGT: No, no. The people, everyone who --

MR. GOODMAN: Excuse ne. Not students. Renters.

MR.  VOGT: Everyone who signed the letter in
opposition are homeowners.

MR. M TCHELL: No, they're long-term renters who
are still living in the nei ghborhood.

CHAI RPERSON CROSS REID:  The question is directed
to this wtness.

MR. M TCHELL: 1'm sorry.

MR.  GOCDMAN: The inplication you nmade is that
these people who were students or renters -- | believe they're
renters, are they not?

MR. VOGT: Right.

MR.  GOODNMAN: Okay. Had no vested interest in
t he nei ghbor hood.
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MR. VOGT: Correct.
MR.  GOODMAN: As renters.
whet her or not there were renters,
MR VOGT: Right.
MR GOODMVAN: Had no vested
nei ghbor hood.
MR. VOGT: Correct.
MR, GOODMAN: As

renters.

whether or not there were renters on
opposi tion.
MR. VOGT: No.
MR. GOODMAN:

MR, VOGT: No.

your

242

I was asking you

are they not?

interest in the

I was asking you

petition in

There are no renters on your --

CHAI RPERSON CROSS  REI D: He answered that
guesti on.

MR. GOODMAN:  Thank you.

MR. VOGT: No.

MR. GOODMAN: Next one, please.

MR. VOGT: That wouldn't be fair.

MR.  GOODMAN: Okay. Wel |, okay. You have no

evidence that we have no intention to rent,

have no intention to use this property as we
have not --

MR. VOGI: That's correct.

MR.  GOODMAN: Your concern is
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if we nmoved away; is that correct?

MR. VOGT: O if you change your mnd next nonth.

MR.  GOODMAN: O | change ny mind and the
application didn't have a qualification on it. If you noved
out of your property or you changed your mnd, would you have a
right to rent your property?

MR. VOGT: M honme? Yes.

MR. GOODMAN: And if you sold it, the person who
bought it could do the same thing, right?

MR VOGT: Yes.

MR.  GOODMAN: The foliage is not installed, Your
Honor. We adnitted to that and for good purpose.

CHAI RPERSON CROSS REID:  |Is that a question?

MR.  GOODMAN: VWhat was the inplication? The
foliage, you nentioned the foliage as not being installed.

MR.  VOGT: Ri ght . It's on a five foot shelf,
that if you did install it, it would not even cone up to the
top of the stockade fence.

MR. GOODMAN: Oh, that's right.

MR. VOGT: There's no privacy. | doubt that
anything would even grow there because it's only four feet
wide, and | don't think it's going to get enough |ight.

MR. GOCDMAN.  Well, that | don't know. But if we
installed a planter above ground, there's no problemw th that,
is there?
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MR. VOGT: | can't --

MR. GOODMAN:  To your know edge?

MR, VOGT: | can't answer that.

MR.  GOODMAN: You visited our root cellar. You
saw one half of it; is that correct?

MR. VOGT: I saw what was exposed at the tine,
yes.

MR.  GOODVAN: It was only one half of it though,
right?

MR. VOGT: | don't know

MR.  GOODMAN: Okay. No further questions, Your
Honor .

CHAI RPERSON CROSS REI D: Thank you.

MR. GOODMAN:  Thank you.

CHAlI RPERSON CROSS REI D: Next witness.

MR.  GOODMAN: M. Mtchell, you ve subnitted
various protests in reference to this docunent. You are a
renter; is that correct?

MR. M TCHELL: Yes.

MR. GOODMAN: Everyone in your building was a
renter; is that correct?

MR. M TCHELL: Yes.

MR.  GOODMAN: They all signed the petition in
opposition, did they not, or nost of thenf?

MR. M TCHELL:

I don't know how many of them
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signed the petition in opposition.
MR. GOODMAN:  You did.
M TCHELL: | did, yes.
GOODMAN:  As a renter?
M TCHELL: As a long-termrenter.

GOODMAN: R ght .

 » 5 % 3

M TCHELL: Yeah.

MR.  GOODMAN: And your letter to the BZA was
primarily because of density issues, public safety issues; is
that correct?

MR. M TCHELL: And parking issues, yeah.

MR.  GOODMAN: If this proceeding went -- if this
went through and it was checked by the city, | believe you told
me this personally. |If every expert in the city has to approve

this for conmpliance with public safety and density and all of
this sort of stuff aside fromthe variance, | assume that would
meet your issues, would it not?

MR. M TCHELL: If it confirned to the fire code,
certainly.

MR.  GOODMAN: I have no further questions, Your
Honor .

CHAI RPERSON CROSS REID: Thank you.

Any ot her questions of the --

MR. GOODMAN:  Ms. Carter.

CHAI RPERSON CROSS REID:  Dr. Carter?
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MR. GOODMAN:  Yeah. And this will be quick.

Dr. Carter, thank you for com ng here today.
appreci ate your com ng down here.

You recently bought this property, did you not?

DR. CARTER Two years ago, June of two years
ago.

MR. GOODMAN: But you lived there for how | ong?

DR. CARTER: Four years prior to that.

MR.  GOODNMAN: Four years prior. \Was the parking
space that's currently there there when you started renting the
property?

DR. CARTER: You nean the car park?

MR. GOODMAN:  Yeah.

DR. CARTER: O course. It's been there since
1940 -- 1952 or before.

MR. GOODMAN: 19527

DR. CARTER O before, un-huh.

MR. GOODMAN:  Was there a tree in your backyard?

DR. CARTER: No.

MR. GOODMAN:  When you started?

DR. CARTER: Ch, there was a holly tree that was
taken down because it was di seased.

MR.  GOODMAN: Also, you authored the protest
letter in opposition to this?

DR. CARTER  Un- huh.
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MR. GOODMAN:  Was that your --

DR. CARTER:  Yes.

MR. GOODMAN: And you characterized it as a three
story, multiple rental unit dwelling?

PARTI Cl PANT: No, you did not.

DR. CARTER: Just a moment. For the lay person
it was three stories. Wen | cane down here with ny daughter,
they explained to us that the BZA does not consider the under
the sloping roof to be a story, but it was a 14 foot space. So
it my be that as a layperson | wasn't speaking in your
| anguage, but for nme that 14 foot space, part of the 31 foot
bui | di ng, was significant.

PARTI Cl PANT: It didn't say that. Can you read
specifically what the petition --

CHAI RPERSON CROSS REI D Ma' am She has to

respond.
DR. CARTER: If M. Goodman has a copy, | have --
MR. GOODMAN: Yes, | have a copy.
DR. CARTER: If you'd let ne go back, | have a
copy.

CHAlI RPERSON CROSS REID:  No, wait one second.

MR. GOODMAN: | have a copy.

CHAI RPERSON CROSS REI D You can respond to his
guestion, and if you have sonething to give her, that's okay,
but you cannot talk to him

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

248

DR. CARTER: May | go back and get the copy of
t he petition?

CHAlI RPERSON CROSS REID:  Sure.

DR. CARTER: Thank you.

(Pause in proceedings.)

CHAI RPERSON CROSS REID:  Okay. All right.

MR.  GOODMAN: I"I'l make it as quick as | can,
Your Honor.

Paragraph 1 under "General Public Policy Reason
t hat Shoul d Prohi bit the Proposed Buil ding."

CHAI RPERSON CROSS REID:  WAit, wait, wait.

MR. GOODMAN: | just wanted to clarify.

DR. CARTER: May | answer the question that was
given to ne, please?

CHAI RPERSON CROSS REID: Wit one second because
there's an issue regarding whether this 1is the instant

application or the nodification.

MR,  GOODMAN: It's the original application.
It's not relevant to the nodified application. The only
rel evance --

COW SSI ONER M TTEN: Do we really need to go
into it?

MR.  GOODMAN: The only relevance is that this
gal vani zed the neighborhood, both the description and
subsequent conduct. | just want to clarify the conduct and the
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descri ption.

Does it state that to erect a three story
accessory building that would have one or nore future renta
units? 1Is that how it was described in Paragraph 27?

DR. CARTER: I don't know what you're referring
to. The petition that | circulated when | --

MR. GOODMAN: No, no. Your letter in opposition.

I'"m not at the petition yet. Your letter in opposition that
was submitted on April 5th, circulated to the nei ghborhood and
si gned by 50 nei ghbors.

DR CARTER: This was never circulated to the
nei ghbors. The only thing that was circulated to the neighbors
was the first petition, which is in the record, and with al
the drawi ngs, and | explained to the neighbors that nobody had
seen these plans of the Goodmans.

| came down here and Xeroxed the whole file and
took the pictures, the plans and everything back to show the
nei ghbors because we sinmply didn't know what the proposal was.

CHAlI RPERSON CROSS REID:  Ckay.

MR. GOODMAN: So it is your testinony that you
never described this to any of the neighbors as a three story,
multiple rental unit property?

DR. CARTER: I just explained. This is what the
petition, the first petition said. "We, the undersigned,
oppose the" --
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MR. GOODMAN: WAait a minute, wait a mnute, wait
a mnute.

DR. CARTER: My | please read this?

"We, the undersigned,"” oppose the application of
the Goodmans, 3254 O Street, to construct a self-sustaining
unit or units and/or rental unit or units where their existing
garage is. W believe this would establish a dangerous
precedent on the alley or pedestrian walkway and auto
t hroughway where historically no self-sustaining unit has been
permtted.”

That's all it said.

MR. GOODMAN: The question | asked you is whether
or not you nmde any verbal representations to the neighbors
when you went around for their signatures.

DR. CARTER: | showed the nei ghbors the pictures,
the plans that the Goodmans had submitted. There was a 31 foot
buil ding, and you've seen the original plans. The ori gi nal
garage was eight foot, two inches if I'mnot m staken.

CHAlI RPERSON CROSS REID:  Okay. The answer is no.

MR. GOODMAN: Is the answer yes or no?

CHAI RPERSON CRCSS REID: |s the answer yes or no?
Did you --

DR. CARTER: In my layman's termninol ogy that was
athird floor, yes.

MR. GOODMAN: So you did describe it to neighbors
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as a three story, nultiple rental unit dwelling.

DR. CARTER: | described it as a three story
bui | di ng, vyes.

MR. GOODMAN:  Thank you

Did you ever ask any of the neighbors also
directly to recant their signatures?

DR. CARTER: Absolutely. Some of them --

MR. GOODMAN:  Wait a minute. Just -- that's al
| asked.

DR. CARTER: Well, 1'd like to explain that,
pl ease. Some of the people on the alley had been shown an

original drawing that was passed by the Fine Arts Conm ssion,
the Goodmans' original picture, which | believe is in the
record, fromthe Fine Arts, and they had agreed that it was al
right.

The -- the -- yes, it only went to 15 feet. The
new plans, which | got down here in your record, was this 31 --
30.6 foot building, and these people were outraged.

CHAlI RPERSON CROSS REID:  Ckay.

DR. CARTER: They had never seen it.

CHAlI RPERSON CROSS REID:  Ckay.

MR.  GOODMAN: Wait a mnute. I want to get to
this point, too. This is inportant.

It is your testimony that you assunmed that these
nei ghbors never saw the 30 foot building; is that correct?
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DR. CARTER: It is correct. They had not.

MR. GOODMAN: That is your assunption.

DR. CARTER: They had not. That's not ny
assunption. That's know edge.

MR. GOODMAN: Okay, but you were not --

DR. CARTER: That's a fact.

MR. GOODMAN: But you were not there, right?

DR. CARTER: Excuse nme?

MR,  GOODMVAN: You were not there when that
presentation was nmade. This is --

DR. CARTER: When the original presentation was
made?

MR.  GOODMAN: From nmy -- when they originally
si gned, you were nowhere present, were you?

DR. CARTER: They described to nme the building

t hey saw.

MR. GOODMAN:. But the answer to the question, yes
or no?

DR. CARTER: No, | wasn't there. O course not.

MR. GOODMAN: So you assunmed they had not seen
it; is that correct? \Wen they signed, you assunmed they did

not see the original application.
DR. CARTER: The 31 foot building?
MR. GOODMAN:  Yes.
DR. CARTER:. They -- they were -- they were very
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enphatic that they hadn't seen it.

MR. GOODMAN: Ckay, but it is your assunption; is
that correct?

CHAI RPERSON CROSS REI D Ckay. She's answer ed
the question three tinmes, M. Goodman. Move on, please.

MR. GOODMAN: And is it true you are a landlord
is that correct?

DR. CARTER: No, it is not.

MR. GOODMAN: You do not have a renter living in
your --

DR. CARTER: | had a broken hip a year and a half
ago.

CHAI RPERSON CROSS REI Dt The answer -- the answer

DR. CARTER: | amnot a |andlord.

CHAI RPERSON CROSS REID: Thank you.

Next questi on.

MR, GOODMAN: And you do not have a renter in
your property?

DR. CARTER: | have a young nedical student that

is not there now that was there to help ne when | was (pause) -

MR.  GOODMAN: Thank vyou. I have no further
guesti ons.

CHAI RPERSON CROSS REI D: Okay. Thank you very

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

254

much.

MR. GROSS: Madame Chair, may | ask one question
on redirect?

CHAI RPERSON CROSS REI D I think he has to give
his closing remarks, but then | think that you nay ask a
guestion on redirect.

Ask it now? COkay. Go ahead.

MR. GROSS: Dr. Carter, when | visited your house
on Saturday and the subject of the runmor that you previously
had come wup, did | explain anything about the zoning
regul ations in that regard?

DR. CARTER: I don't renenber. I was a little
excited.

MR. GROSS: (Okay, sure.

CHAlI RPERSON CROSS REID: Is that it?

MR. GRCSS: Do you know what the answer was?
Anyway you probably al ready know.

CHAI RPERSON CROSS REID: Thank you.

MR GROSS: One or two runors is a matter of
right use in the R-1 zone, in the R-3.

MR. GOODMAN: Say that again.

MR. GROSS: Either one or two runors is a matter
of right use in a single famly residential zone.

MR. GOODMAN:  One or two runmors is --

CHAlI RPERSON CROSS REI Dt It's a good thing we
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have cl osing renarks.
MR. GOODMAN:  Thank you, Your Honor.

CHAlI RPERSON CROSS REID:  Thank you very nuch, M.

G oss.

MR. GOCDMAN: | don't know where to start because
they're all over the map here. | did not get any of the --

CHAI RPERSON CROSS REID: M. Gross (sic), usually
with the closing remarks -- M. Goss -- |'m sorry. M.
Goodrman, with the closing remarks, just basically a sinple

statenment or two, and then request for relief.

MR. GOODMAN:  Okay.

CHAI RPERSON CROSS REI D I'"'m noving that he did
have -- he did have -- | think he had one issue or two issues
that you wanted to rebut. You can do that in your closing
remarks, but | did not -- | did not want you to go into a |ong

di ssertation --

MR. GOODMAN:  Okay.

CHAI RPERSON CROSS REI Dt -- for your closing
remarks.

MR.  GOODVAN: I think 1'd like to introduce -- |
mean, the reason this has becone so political is because

originally the neighborhood got very upset thinking there was
going to be a three story, nmultiple rental unit property on
that -- on our -- on our lot, and rightfully so. I nean, if
sonmebody canme to nme wth that, | wuld have felt very
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unconfortabl e also. Indeed, | wouldn't have built a three
story, multiple rental unit property.

My wife can testify to whether or not, in fact,
Ms. Carter's statements are true, that these draw ngs were
swi t ched. We had a number of these people who are showi ng up
here agai nst saw these draw ngs and approved them at a 31 foot
hei ght . So we're suggesting that there's nmobre to this than
strictly what's been put in the record here.

Just a yes or no statenent. When you went and
got the signatures that are part of Attachment 9 on the
original petition for a 31 foot height variance -- excuse nme --
a 15 foot height variance to 31 feet, did you show them the
original drawings that we have subnmitted into the record here
t oday?

MS. GOODMAN:. The 15 foot height that Mary Carter
thinks that | took around to the N Street neighbors | did not
take to them They did not see it. | subnitted it for concept
only, and therefore, | was not going to waste ny tine if the
concept was rejected by taking it to all of the neighbors, and
they're hard to track down.

So they never saw the 15 foot height. Lat er
after | started working full time, | realized | could not
manage everything by nyself, and | needed |ive-in assistance.

| went up to the 31 --

MR. GOODMAN: Wait a mnute.
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MS. GOODMAN: -- foot height, and that's --

MR. GOODMAN:  That's -- you have to answer the question.
The question here is whether or not the people who signed the
original petition saw the 31 foot height.

MS. GOODMAN: The 31 foot height is the one they
all signed an approval of.

MR.  GOODMAN: I just wanted to make that point
clear for the record, Your Honor.

MS. GOODMAN: I think if you check the dates, if
you check the dates and you look at the city record a little
bit nmore carefully, you will find that the neighbors never saw
-- you weren't there and you didn't see it.

MR. GOODMAN:  Wait a minute, Ann. Stop, stop.

You can see this has gotten a little --

MS. GOODMAN:  This is the issue.

MR. GOODMAN: Pl ease.

MS. GOODMAN:  Sorry.

MR. GOODMAN: Ckay. | just wanted her to clarify
that one point in the record.

Intent to rent -- by the way, when M. Carter
went to the city, and she's testified -- and then she's put in
the record that she did, she would have also seen the affidavit
we had on file that indicated that there has never been an
intent to rent this property.

So describing it as a multiple rental unit
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property was erroneous fromthe begi nning.

Secondly -- thirdly, I'd like to submt that this
is her current view. Ms. Carter's current viewis this. It is
a dilapidated, eight foot ceiling, |eaking roof of an eight
foot garage. We're talking about taking this garage to this
hei ght right here. It requires a five foot variance for a
second story that would be permitted as a nmatter of right on
any lot this size |ocated one mle away.

CHAI RPERSON CRCSS REID:  In a different zone.

MR.  GOODMAN: In a different zone, correct, one
mle away in the D.C. area.

CHAI RPERSON CROSS REI D Okay.

MR, GOODMAN: Under the D.C. code, it would be
permtted as a matter of right.

The density problems are real, but | would submt
this is our lot of our here, and our lot alleviates the density
requirenents in this area. W're one third as dense as any of
t he nei ghboring properties.

In terns of the rear yard, the rear yard, as you
will see from the boundaries, is 90 feet. W have a total --
this structure right here currently occupies 22 percent of the
rear yard. That's the yard from the back of the house to the
back of the |ot. It is nonconform ng, but we have added four
feet to our side yard, which makes it 40 feet in w dth, which
is the nobst anobunt of property we could possibly get into
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t here.

In terns of the other testinony here, behind the
house, in terns of practical difficulty, this brick right here
whi ch has been hand placed on the dirt has nothing to do with
the practical difficulties that go under the brick, which are
subsurface difficulties.

This cherry tree is much closer than 18 feet to
the house. It is very close to the house.

This is the sunlight currently enjoyed by the
nei ghbor . This is the protruding structure she's talking
about . It is correct. These are not planted. Qur first
option was to plant them in a planter that was off the ground
so that they could get foliage height. They're supposed to
grow very quickly. W are dedicated to providing a foliage
cover for our neighbors.

Aside from this weeping willow, there are holly
trees and other green vegetation that are year round vegetation
that hide this structure.

In terms of the fire and all of that other
density, we would submit that the city is going to address
every one of those issues, and there's a separate department on
every one of those issues.

In terns of the council nenbers, the counci
menbers have never seen the property. Their letters have been,
| thought, prewritten by sone of the opposing parties here.
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(Laughter.)

M5. GOODMAN: | spoke to Jack Evans' office
because his letter states that he reviewed the docunentation.
| said, "What docunmentation?"

He -- and they agreed that they had only seen the
opposi ng docunent ati on.

I also asked if they had -- and they also
referred to a nunmber of signatures. | said, "WAs that about 50
si gnat ures?"

And she said yes, and | said, "The 50 signatures
was not for the 20 foot height. It was for the 30 foot
hei ght . "

She | ooked again at her paper, and she said,
"Oh." So --

MR. GOODMAN:  And the ANC, too.

MS. GOODMAN: And then she said, "Well, we just
rubber stanp whatever the ANC and the other stuff is just a
matter if they opposed it, we opposed it."

CHAI RPERSON CROSS REI D O der. You cannot
respond, please, and 1'd like you to try to keep the extraneous
comments to a mninum so we can get through this case.

VR.  GOODMAN: I think that that's gotten all of
our points in, Your Honor.

CHAI RPERSON CRCSS REID: All right.

MR.  GOODMAN: | appreciate your tine, and |I'm
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sorry it's taken so |ong.

CHAI RPERSON CROSS REID:  Thank you very much.

Al right. Board nenbers, do you have any
guestions, coments?

COWMM SSI ONER M TTEN:  Madame Chair, if | could, |
think, if I'"mclear, the practical difficulty in this case that
you are presenting to us is the fact that you want to have
living quarters for a donestic enployee in your home.

MR.  GOODMAN: Well, the practical difficulties
under the code are different than just practical difficulties
to me. They have to be practical difficulties that run -- that
are inherent in the property itself.

|'"ve got extreme hardship and other things |
haven't put in this record because, frankly, if I'"'mentitled to
the use as a matter of right, | don't have to prove extrene
har dshi p.

But the practical difficulties that run with the
l and are --

COW SSI ONER M TTEN: Now |I'm not talking about
exceptional conditions. I'm talking about the practical
difficulties that cause you to want this, that cause you to
need this.

MR. GOODMAN: We have -- our house, as | said, is
a 2,300 square foot house, a 5,500 square foot lot. W have no
room in that house today for a full-tine additional adult to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

262

live in that property.

COW SSI ONER M TTEN: Okay, and that's where |
was goi ng.

MR. GOODMAN:  Yes.

COWM SSI ONER M TTEN: Which is M. Goss raised
the point, and we've had questions about this in other cases,
where we're really presented only a segnent of the property,
and we really need to have a full understanding of the
property, is if you could provide us floor plans for your house
so that we could have sonme understandi ng of your representation
that there is no room

CHAI RPERSON CROSS  REI D And the practical
difficulty goes to --

MR. GOODMAN:  Now, the second --

CHAI RPERSON CROSS REI D VWat is the practical
difficulty? In this instance also undue hardship that cause
you not to be able to conmply wth the existing zoning
regul ations, and that is the basis as to why you need zoning
relief.

MR.  GOODMAN: Ri ght. The only way we could
accomodat e additional |iving space in this was to build this
property out, this main house out, or to go up and ask for a
five foot variance on this garage. Those are the two ways to
add space.

CHAlI RPERSON CROSS REID:  Okay. So --
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only

practically difficult. W're saying it's legally inpossible.

CHAlI RPERSON CROSS REID:  Okay, but Ms. Mtten --

MR. GOODMAN: And this is --

CHAI RPERSON CROSS REI D Wait, wait, wait. Ms.
Mtten has asked you for a floor plan of your house.

MR. GOODMAN: Not a problem

CHAI RPERSON CROSS REID:  So - -

MR. GOODMAN:  Not a problem

CHAI RPERSON CROSS REI D: -- if we could have it

for our deliberations.

MR.  GOODMAN: I have the appraisal with ne. I

have the appraisal with ne that denmonstrates it's 2,300 square

feet of habitable space. W have a basenent, a bedroomin the

basement that is less than four feet above grade. W have nost

of the rest of it is storage, mpbst of the rest of it. W have

a utility roomdownstairs.

CHAI RPERSON CROSS REI D: You have the appraisal

t oday - -

MR, GOODMAN: Yes, ma' am

CHAI RPERSON CROSS REI Dt -- that has the floor

pl an for each |evel?
MR.  GOODMAN: I don't have a floor plan. It
has the recitation of the square footage.
CHAlI RPERSON CROSS REI D I think what
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asking for, Ms. Mtten, is typically a floor plan.

MR. GOODMAN:  Well, we can get you a floor plan.

COW SSI ONER M TTEN: A floor plan for each
| evel .

MR. GOODMAN:  That's fine.

CHAI RPERSON CROSS REI D Okay. Al right then.
Thank you very nmuch. That then will conclude this case.

MR.  GOODMAN: Ckay. I have a period of time

after this to submit the things that have been requested?

CHAI RPERSON CROSS REI D Yes, before our -- we
wi |l have our decision neeting on this case on what date, M.
Hart? | guess in Septenber?

MR. HART: Septenber the 4th

CHAI RPERSON CROSS REI D:  Septenber the 4th. Now,
prior to that tine, there are several things that have been
requested, and | think that you have requested also for M.
Gross -- his subm ssion so that you could respond to it.

MR. GOODMAN:  Ri ght .

CHAI RPERSON CROSS REI D: So, M. Hart, could you
just reiterate for everyone what, in fact, was needed here?

MR.  GOODMAN: Since I'mleaving town, can | have
a period of tinme after the 10th of August to subnmit all of this
materi al ?

CHAI RPERSON CROSS REI D M. Hart will give you a
tine line, and we'll see howit -- huh?
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(The Board conferred.)

MR. GOODMAN: Ms. Mtten, just to be clear, you
want a |andscape -- let nme just nmake sure | get everything.

CHAI RPERSON CROSS REI D I think M. Renshaw
asked for that, the | andscape plan.

COWM SSI ONER M TTEN: It was ne.

VI CE CHAI RPERSON RENSHAW I asked for
i nformati on about the boxwoods.

CHAI RPERSON CROSS REI D That woul d be included
in the --

VI CE CHAI RPERSON RENSHAW I n the | andscape.

CHAI RPERSON CROSS  REI Dt In the existing
| andscape pl an.

MR. GOODMAN:  Boxwood, replanting.

VI CE CHAlI RPERSON RENSHAW  Replanting if that can
be done.

MR. GOODMAN:  And you would like a floor plan and
a | andscape plan, right?

COW SSI ONER M TTEN: Ri ght, and the | andscape
pl an should include the location of the granite wall, which I
understand m ght not be visible fromthe --

MR. GOCDMAN:  And we may not know the full extent
of that because only uncovered a piece of it.

COW SSI ONER M TTEN: Okay. And then also you
had made mention of an attenpt by a prior owner to expand the
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buil ding that was rejected by the --

MR. GOODMAN: Yes, CFA rejection.

COMM SSIONER M TTEN:  -- Conmi ssion of Fine Arts.

MR.  GOODMAN: Expansi on. W will have to find
that because it was way before our occupancy.

Yes, ma'am

VI CE CHAlI RPERSON RENSHAW And | have another
request. M. Goss tal ked about the possibility of adding onto
the back of your house, and he nentioned about people carrying
| unber sine you had made a point about not being able to get
machi nery back there, and | wondered if you could ask a
sui tabl e person, a contractor what it would cost for someone to
carry |lunber.

I mean if you had to add an addition to the back
of your house and you cannot get nmachinery back there, is it
going to be a substantial increase in cost for people to carry
lunber. |If you would ask.

MR.  GOODMAN: I have not a problem doing that.
The earth noving issue was | ayi ng the foundati on down here.

VI CE CHAI RPERSON RENSHAW Oh, right in there.
Under st ood.

MEMBER GRI FFI S: Ms. Renshaw, maybe you can give
me a quick clarification of how that would assist us in making
t he judgnment --

VI CE CHAI RPERSON RENSHAW Because we are going
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to --
MEMBER GRIFFIS: -- in this project.
VI CE CHAlI RPERSON RENSHAW W are going to be
asked or, well, M. Goodman is giving us information about

addi ng onto the back of his house.

VR.  GOODMAN: Is there anything else that | can
suppl y?

CHAI RPERSON CROSS REI D Fine. Let ne understand
it, M. Renshaw. You want him to give you information on
[ unber costs?

VI CE CHAI RPERSON RENSHAW  Yes.

MS. GOODNMAN: Lunber could be carried back. I
don't think that's a problem

VI CE CHAI RPERSON RENSHAW If it's not a big
problem if you don't see it's a problem --

MR. GOODMAN: | think you can carry it.

MS. GOODMAN: There's a tree that woul d bl ock the

eight foot -- in the front of the house there's a weeping
cherry tree. | think it's in the picture.

CHAI RPERSON CROSS REI D: Okay. I think all of
the Board nenbers -- | nmean, | think, just so we can be clear -

MR.  GOODMAN: W're going to give you as nuch
i nformati on as we can.

CHAI RPERSON CRGOSS REI D: -- as to what the
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objective of that particular question. What do you want to
ascertain with that?

VI CE CHAI RPERSON RENSHAW | wanted -- because
M. G oss brought up the point of the people being able to or
contractors being able to carry lunber into the back because he
said the Applicant has not shown practical difficulty regarding
the earth nopving equipnent. You can always if you can't do
that, you can carry the |lunber into the back.

Now, there is a cost to physically carrying
| umber versus having earth noving equipment, and | am just
wanting to know if a contractor could assess the cost factor in
this if you are adding onto the back of your house, if you can
get that information.

COW SSI ONER M TTEN: Ms. Renshaw, if | can just
clarify, | think there's a nonsequitur here, which is the issue
is not getting the materials into the yard. It's actually
di ggi ng up the ground.

M5. GOODMAN:  Ri ght, yeah.

VI CE CHAI RPERSON RENSHAW | understand that, Ms.
Mtten.

MS. GOODMVAN: And there's a tree on that side
yard, the eight food side yard, that would prohibit equipnment
from -- he suggested we had an eight foot side yard. W could
take it through the side yard.

We'd have to cut the tree down in the front of
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t he house. There's a cherry tree that's directly in front of
the house, and it wouldn't fit between that cherry tree. We
don't have eight feet clearance.

MR, GOODMAN: It's not a full eight foot
cl earance. W can supply you with all of that additional
i nformati on.

MS. GOODMAN:  On the | andscape pl an.

MR. GOODMAN: It's going to take us a little tinme
t hough, subsequent to August 10th to get all of this material
done. And when is the drop dead date for your decision date of
Sept enber 4t h?

MR. HART: Let ne start off by telling you the
transcript for this hearing would be around August the 1st.
The first submission, first set of submissions, | would Ilike
themin here around August the 13th.

MR. GOODMAN: Say that again. |'msorry.

MR. HART: August the 13th. The transcript for
this case, for this application will be available to the public
approxi mately August 1.

MR. GOODMAN:  Okay.

MR HART: The first submissions, | would I|ike
themin here August 13th.

MR. GOODMAN: Could you give nme like two or three
addi ti onal days since |I wll be getting back on the 12th from
nmy holiday? That will be ny first business day back in the
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office. Monday is the 12th, is it not?

MR. HART: No, the 13th is a Monday.

MR.  GOODMAN: Okay. Well, that will be nmy first
day back.

MR HART: Well, we could work with the mddle of
t hat week at the very best, the 15th.

MR. GOODMAN:  The 15t h.

MR. HART: OF August. Yes?

MR. GOODMAN:  Okay.

MR. HART: August 15th. There will be responses.
That has to be August the 27th, which will be a Mnday.

MR. GOODMAN:  Responses to ny subm ssion?

MR,  HART: Yes, and the decision wll be

Sept enber the 4th.

Let's make sure we all have it together. First
set of submissions from you wll be August the 15th. \Wher e
necessary, the responses will be August the 27th.

MR.  GOODMAN: Can you give me the 17th so they
get ten days to respond?

MR. HART: No, let's stop this sonewhere now.

MR. GOODMAN:  Okay.

MR. HART: You know, | can actually back it up to
August the 12th. So you know, you're pushing it further and
further and closer and closer to the 4th. The Board has got to
get tinme to |look at your subni ssion.
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MR. GOODMAN:  That's okay.

MR. HART: So the 15th is, | think, a reasonable
dat e.

Al  right. The 27th for response to your
subm ssi ons, and the decision will be Septenber the 4th.

MR. GOODMAN: If you want to push the responses
up, I'll get a chance to rebut them

MR. HART: First, let nme ask: is that acceptable
to everybody?

Okay. There is an alternative, depending on
time. See, I'm working on a tinme sensitive trying to get you
guys in and out of here for a variety of reasons. However, if
there's a problem with that, you know, we can nobve it on to
Cct ober, October, | think, the 2nd.

MR. GOODMAN:  You can nmove it to Cctober, sir.

MR. CGROSS: Madanme Chair, | would just ask if the
record is open for opponents to submit additional informtion
al so, provided we --

CHAlI RPERSON CROSS REI D Until the record --
until the hearing -- I'msorry.

MR GROSS: Okay. W're not limted to --

CHAI RPERSON CRCSS REID:  The --

MR. GROSS: -- specified requests then.

CHAI RPERSON CROSS REID:  Just as long as the tine
line wll allow you the additional tinme you need to be able to
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response.
MR GROSS: Right.
CHAI RPERSON CROSS REID:  And so that by the tinme
that the actual business neeting, we'll have everything we need

in to make our decision.

MR. GROSS: Sure. Thank you.

CHAlI RPERSON CROSS REID:  Ckay.

MR,  HART: So are we in agreenent for the
Sept enber 4t h?

MR.  GOODMAN: I would like to have a chance to
respond to any information that's put into the record. That's
my only concern.

CHAlI RPERSON CROSS REID: Wl --

MR. HART: Yes. | gave sone tinme for that.

MR.  GOODMAN: well, | have two days when | get
back to file all of the requests fromthe Comm ssion. They get
12 days to respond to that request, and | get no rebuttal

MR. HART: No, not necessarily. You have with
about two weeks from now you can get the transcript. As a
matter of fact, you can respond tonorrow if you want to. So in
actuality you have time from now --

MR, GOODMAN: Okay, but what [|I'm saying, to
respond --

MR. HART: -- through July to August.

MR.  GOODMAN: -- to respond to their -- to their

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

273

submi ssions, | need a few days to respond to their subni ssions
if it's contrary to the information I'm putting into the
record.

MS. BAILEY: M. Goodman, did you say OCctober
would be npbre -- a decision date in October would be nore
appropriate for you?

MR. GOODMAN:. That's fine. That's fine. As |long
as | get a chance to docunent the record properly.

MR. HART: Actual ly, you know, October in terns
of time for the staff, which is where, you know, the work is
really --

MR. GOODMAN:. Ckay. So literally I'mrunning out
the door to try to get on holiday, and | get two days from
when | get back.

MR. HART: Okay. Well, what about -- all right.
Let's -- you know, let's -- is October 22nd?

MR. GOODMAN: Do you have any problem --

MR. HART: O October 2nd.

CHAI RPERSON CROSS REI D: Is there any problem
with that, M. Goss, or any of the persons in opposition or
parties in opposition?

MR. GOODMAN: | have no --

CHAlI RPERSON CROSS REID: M. Goss, it's okay?

MR. GROSS: Yes.

CHAI RPERSON CROSS REID:  All right. Then that's
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fine.

MR. GOODVMAN: Could you give ne a few --

MR. HART: Well, let's work back from October

MR. GOODMAN:  Okay.

MR. HART: W'l start all over again.

MR. GOODMAN:  |'m sorry.

MR. HART: Working back from October 2nd, that's
the date of the decision. Now, we're nore flexible. So |

woul d nove back two weeks from October 2nd to October the 18th
-- sorry -- September 18th.
MR. GOODMAN:  Sept enmber 18t h?
MR. HART: Un- huh.
MR. GOODMAN: |s what?
CHAI RPERSON CROSS REID:  Okay. Now --
MR. HART: Septenber 18th is a --
CHAI RPERSON CROSS REID:  One second.
MR. HART: -- Tuesday.
CHAlI RPERSON CROSS REID:  One second, M. Hart.
MR. HART: Sure.
CHAI RPERSON CROSS REI D: Why don't we do this?
Why don't we allow you tine to get with staff and work out the
dates, time lines and what have you, and then in the neantine
what we're going to do, given the |ateness of the evening now,
we're going to take a break for about 15 mnutes, and we will
then assess the situation for this evening and then come back
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and we'll make a decision as to what we're going to do and how

we're going to do it, if it's all right with everyone.
MR. GOODMAN:  And this case?

MR. HART: Excuse ne, Madane Chair.

CHAlI RPERSON CROSS REI D No, this case -- this
case --

MR. GOODMAN: |s over.

CHAI RPERSON CROSS REID:  -- is over.

MR. HART: Madanme Chair, please. Madane Chair,
pl ease. Pl ease indul ge ne. |'ve been here before in terns of

allowing the Applicant and opposition, et cetera, to

| eave

while they're not under the gavel, and when they come back to

us as staff, we get into all sorts -- 1'd feel nuch

nore

confortable if everybody wal ks out of the room today agreeing

on a date.
CHAI RPERSON CROSS REID: Ckay.

MR. GOODMAN: October 2nd is the -- okay.

MR. HART: Al right. Let's start working back

from October. October 2nd to Septenber the 18th, is good?

MR. GOODMAN: And that's the |ast subm ssion --

MR. HART: Yes, sir.

MR.  GOODMAN: -- is Septenber 18th, and that will

be my rebuttal for anything that has cone in the record prior

to that?

MR. HART: Yes, un-huh.
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MR. GOODMAN:  Okay.

MR. HART: And we can back up to Septenber.
Let's not say the 4th. Septenber the 5th for the first set of
submi ssi ons.

MR. GOCDMAN.  For his submission that would be in
response to my subm ssion.

MR. HART: Un- huh.

MR.  GOODMAN: So this would be opponents’
submi ssi ons.

MR HART: Ckay.

MR. GOODMAN: |s Septenber 5th.

MR. HART: Yes.

MR.  GOODMAN: Okay, and then backing up from
that, | get ny submission prior to that?

MR. HART: | didn't wite this down. Response,
response, responses. Okay.

MR. GOODMAN: All of us have Septenber 5th for a
submi ssi on date?

MR. HART: No, no.

MR.  GOODMAN: So | have one and then they have
one and then | have one. Ckay.

MR. HART: Ckay. The first set of submi ssions
was on Septenber 5th, back up to weeks to Septenber the 29th --
August the 22nd. How is that?

MR. GOODMAN:  August 22nd --
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MR. HART: Yes.

MR.  GOODMAN: -- and then Septenber 5 and
Septenber 18th and a decision date of October 2; is that
correct?

MR. HART: That's correct, un-huh.

VS. BAI LEY: M. Goodman, it's also very
i mportant that you serve the parties, and the parties in this
case are the ANC and the clients that M. Nate Goss
represents. Your subnissions nust be served on those parties.

MR. GOODMAN:  ANC and M. G o0ss?

MS. BAILEY: Yes, sir.

MR. GOODMAN: And there are no other parties
ot her than those two parties.

MS. BAI LEY: And the docunents, the photographs

and so forth that's on the file, you need to |leave that with us

t oday.

MR. GOODNMAN: Well, you're welcone to have it,
but nost of them were subnmitted into the record in color. So
do you still need then?

MS. BAILEY: Just the ones that we don't have.
MR. GOODMAN: | think you've got themall.
MR HART: Ckay.
MR. GOODMAN:  You're wel come to have them
CHAI RPERSON CROSS REID:  Ckay?
MR. GOODMAN:  Thank you.
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CHAI RPERSON CRCSS REI D Al right. Are we all

MR. GOODMAN:  Thank you.

CHAI RPERSON CROSS REI D: Al right. Thank you

W' |l recess for 15 mnutes.
(Whereupon, the foregoing nmatter went off the
record at 5:33 p.m and went back on the record

at 6:05 p.m)
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E-V-E-N-1-N-G S-E-S-S-1-ON
(6:05 p.m)

CHAI RPERSON CROSS REID:  All right. The neeting
will resume. | mean the hearing will resune.

Ladi es and gentlenen, the Board has discussed and
made an assessnent of the situation given the fact that the
hour is late in trying to start a case when we're all kind of
worn out, and we do apologize for the fact that we know that
nost of you have been here all afternoon, but as you saw, those
other two cases took considerably more tine than what we could
anti ci pate.

So what we thought we would do is to take care of
prelimnary matters and party status and then reschedul e,
continue this case until | think it was Septenber the 20th?

PARTI Cl PANT: The afternoon of Septenber 20th,
starting at --

CHAlI RPERSON CROSS REID:  The 20th. W would then
carve out the entire afternoon because | don't think that
having two cases before you today really worked well because of
the fact that this case is far too involved and too conplicated
totry to do anything else in the afternoon.

So if there is any objection to that or any
comments from either the Appellant or -- the Appellee or any
party, please conme forward to discuss this, or the Intervenor.

MS. DWER: Good evening. For the record, Aureen
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Dwyer representing Sunrise, the owner of the property, and |
would just Ilike to ask if there's any possibility of any
earlier date. That's essentially two nonths away, and this is
a very important project to the owner, and if there's any
opportunity of a special hearing date to be able to hear it
earlier, we would appreciate that.

CHAlI RPERSON CROSS REID:  Okay. Thank you.

M5. HOLMES: | was just going to respond.

CHAI RPERSON CROSS REI D Al right. Ms. Dwyer,

what could you live with? The nmonth of -- now, here's what
we're up against. The nonth of August we're in recess. So we
have only the remai ning days in July and then Septenber. Now,

the one problem that we had was the fact that there had been a
nmotion to have four nenbers and we have not ruled on that
notion yet, but what other nenbers will go on vacation the 1st
of Septenber through the 15th.

PARTI Cl PANT:  August.

CHAI RPERSON CROSS REI D: Sept enber, through the
13t h of Septenber.

And then we had a request that we not have our
regularly scheduled day in Septenber because of what's the
holiday? Rosh Hashanah, and so given all of those variables
and constraints, that's how it came up with the 20th.

So did you have sone suggestion or sone idea?

MS. DWER: Well, | didn't know if there was any
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availability to be continued on one of the hearing dates that's
al ready scheduled or if there's any possibility of a special
hearing date in the very beginning of August before you take
your August break.

And with respect to the issue of a four-nenber
Board, | mean, everyone takes their chances when they come down
here as to whether a Board nenber is sitting, and | don't think
the request for a four-nmenber Board should be determ nant. | f
there is a possibility of giving us an earlier hearing date in
Sept enber, we would |ike that.

CHAlI RPERSON CROSS REID:  Ckay.

M5. DWER: I don't know what your schedule is
for late July, whether those cases are anticipated to take the
full day, whether there's any time, but --

CHAlI RPERSON CROSS REID:  Well, |ook at --

M5. HOLMES: Well, Your Honor.

CHAI RPERSON CROSS REI D:  Yes.

M5. HOLMES: |'msorry. | would like to be heard
on that. I'"'m Marilyn Holnmes from the Advisory Neighborhood
Conmi ssion. We are a party to this appeal.

And we woul d object to proceeding on a day where
we would not have the opportunity to expand the nunber of
participants in the hearing. | note that it was Sunrise, of
course, who is through their nmotion to recuse one nenber who
has caused this difficulty to arise. Of course, it does not
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di sadvant ageous them but it is very disadvantageous to us, and
we woul d ask that that not be a consideration.

CHAI RPERSON CROSS REI D: Ckay. Now, at this
point in time, Septenber, there is no early date in Septenber
because of the fact that we will be down three.

I don't know. Ms. Mtten, did you have a
preference as to participation on this case or not?

COW SSI ONER M TTEN: Well, | guess there's two
t hi ngs. One is there is a possibility of going forward in
August, although, again, with three nenbers, or in Septenber,
and there would be three nenbers hearing the case, but a fourth
menber could read the record and participate in the decision,
is, you know, another way of bridging the problem

CHAI RPERSON CROSS REID: Okay. So even if you're
not here for the atual hearing, then you're saying that you
woul d agree to read the record so you'd be --

COW SSI ONER M TTEN:  Sure.

CHAI RPERSON CROSS REI Dt -- prepared for the
deci sion date Cctober the 2nd, is it?

M5. DWER: Yes.

CHAlI RPERSON CROSS REID: Now, woul d that work?

M5. DWYER: Cct ober 2nd?

COWM SSIONER M TTEN:  That would be the decision
date. The hearing would be in August with three nenbers --

CHAlI RPERSON CROSS REI Dt No, no. The hearing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

283

woul d be in Septenber with three nenbers possibly.

M5. DWER: Either way.

MS. HOLMES: well, if it's going to be in
Sept enber anyway, why don't we hear it with four nenbers?

Qur strong preference is we think there are
enough difficult issues here. I'"'m not going to argue the
entire case --

CHAI RPERSON CROSS REI D:  Yeah, okay.

MS. HOLMES: -- but there are a nunber of areas
where we believe the Applicant conceal ed or misrepresented or
evaded - -

CHAI RPERSON CROSS REID:  Okay, but --

MS. HOLMES: -- and the explanation of that is
i mportant because we can assist in your deliberations.

CHAlI RPERSON CROSS REI D But the fact of the
matter is if there are only three or if there are four nenbers,
the fourth nmenber has already, whoever that -- whoever --
whether it's in August or Septenber, the fourth nenber has
al ready commtted to reading the record.

M5. HOLMES: Well, if you' ve ever read a 100 page
transcript of a dry, adm nistrative hearing, you can understand
why | would prefer strongly --

CHAlI RPERSON CROSS REID:  We understand that, but
we do it all the time. So okay. So that being the case, what
woul d be the other date that -- any suggestions, Board nmenbers?
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If it's in August, | can.

MS. KRESS: August is totally open, whatever you
choose. In Septenber, because of the first week, | don't see
you adding, doing two days the first week in Septenber because
there's a holiday, and the third week is what we had proposed.

CHAI RPERSON CROSS REI Dt What about the second
week?

MS. KRESS: The second week would be the only one
you could possibly --

CHAI RPERSON CRCSS REID:  And what date woul d that
be?

MS. KRESS: That would be whatever date. | nean,
you' ve got Tuesday booked, and you've got Thursday, the --

CHAI RPERSON CROSS REI D: Ch, you nean to add
anot her day?

M5. KRESS: Yes. There's no way we can fit it in
on the week of the 11th. Besi des, on the week of the 18th to
fit it in, I"'mgoing to have to cancel the --

CHAI RPERSON CROSS REID: Right, right.

MS. KRESS: -- and npove things around.

MS. DWER: Then | woul d request August, and that
would give the fourth Board nmenber time to get the transcript
and to read the transcript before the October decision neeting.

MEMBER GRI FFI S: Could we entertain a Thursday
the 2nd of August? And that way we could clear everything up
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the first week of August and have a little time in the rest of
t he nont h.

CHAI RPERSON CROSS REID:  Well, then that would be
-- remenber that would be then three nenbers. Still, either
way | think there's going to be three nenbers.

MEMBER CGRIFFI'S: No, | understand that. But then
we may be able to expedite that up until Septenber and not go
into Cctober on this.

CHAlI RPERSON CROSS REI D Oh, and then have a
deci sion in Septenber.

MEMBER GRI FFI'S:  Un- huh.

CHAI RPERSON CROSS REI D Okay.

MS. DWER: That would be all right with us.

M5. HOLMES: My own schedule for that week is

that | amin San Antonio on a hearing, which is -- | don't know
when it wll end. It's possible I would be in San Antonio
still on that date. That would be highly disadvantageous and

obj ecti onabl e.
CHAlI RPERSON CROSS REID:  \What, the 2nd?
M5. HOLMES: August 2nd, yes.

CHAI RPERSON CRGOSS REI D: So that wouldn't work.

Now, that was, quite frankly -- now, | have quite a bit of tine
out up town in August, but | was willing to stay for that, you
know, just that first week, not go until after that date, but
if that doesn't work for you, it's like |I won't be here the
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rest of August.

M5. DWYER: Is there no one else from the ANC
that can represent --

M5. HOLMES: No, not adequately.

CHAI RPERSON CROSS REID: Well, then that takes us
back into Septenber. then that |eaves us the second week in
Sept enber .

MS. KRESS: What about the next week in August?
I mean, because you're going to be three people anyway. I

t hought you were into the August so that the mssing person

could read the record and have leisurely -- leisurely, August
on vacation -- to read the record if it was heard early in
August .

M5. DWER Maybe Tuesday, August 7th, which
woul d be the followi ng Tuesday after that Thursday, and Marilyn
woul d be back at that point in tinme.

CHAI RPERSON CROSS REI D: Okay. Still three, but
then it would be Levy, Giffis, and Mtten.

MS. KRESS: But then you could read the record.

CHAI RPERSON CRCSS REID: | can read the record.

MS. KRESS: And then we can go for a Septenber
deci si on.

CHAI RPERSON CROSS REID:  Sure, sure.

MS5. KRESS: | mean as an option here.

MS. DWER: That would work for us.
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CHAlI RPERSON CROSS REID:  Ckay.
MS. KRESS: Does it work for you?

CHAI RPERSON CROSS REI Dt Does it work? Al'l

right. So --
MS. HOLMES: Wait. W're getting a no here.
Cur expert W t ness, M. Chris Fronbol utti
(phonetic), will be out of the country during that period.
August is a difficult time. |1'msure nmany people

have vacation schedul es.

CHAI RPERSON CROSS REI Dt Well, let's see now.
Whenever we try to juggle a schedule like this, particularly
when there's a recess, there is always the aspect that no
matter what date we try to make it on, soneone can't nmake it.

So we're now just going to have to start cutting
our |l osses here and then just --

MS. HOLMES: Well, ny understanding is everybody
could nake it in Septenber. | believe the dates in Septenber
woul d be accept abl e.

CHAI RPERSON CROSS REI D: But Ms. Dwyer said that
that is not --

MS. DWYER: Ri ght . That is a two-nonth del ay,
and we're trying to be nore equitable and decide this sooner as
opposed to waiting a full two nonths.

M5. HOLMES: Well, my understanding is it's being
decided the same date no natter when the hearing is. COct ober
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2nd is the decision date. Isn't that --

CHAI RPERSON CROSS REI D: No. If it is in August,
then it would be Septenber that's the hearing date, unless --
is there -- is there any possibility of before the end of this
nmonth biting the bullet, adding another day and just getting it
over with?

MS. KRESS: Addi ng another day, you are just
really booked until the end of this nmonth. Adding another day
in July is absolutely an option.

CHAI RPERSON CROSS REI D How do other Board
menbers feel about that as a possibility?

COW SSI ONER M TTEN: If you're game for it, I'm
ganme for it.

CHAI RPERSON CROSS REI D M. Giffis, could you
fall back? This has kind of left you out.

MEMBER GRI FFI S:  Yeah, ny July.

CHAlI RPERSON CROSS REI D Lose a third nenber
t here.

MEMBER GRI FFI S: W're in the mnmiddle of it
al r eady. There's not a lot left as |I'm looking at it. The
week of the 23rd is quite conplicated for ne. Possibly Mnday,
t he 30th, would work.

CHAI RPERSON CROSS REID:  The day before the 31st.

MEMBER GRI FFI'S:  yeah.

MS. HOLMES: That's when I'min San Antoni o.
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CHAI RPERSON CROSS REI D: That won't -- | think
that prudence would dictate that we have a full cal endar on the
31lst, which is going to require quite a bit of preparation, and
then this particular case also wll -- even though we're
prepared for this today, so we just have to shuffle that one.

MEMBER GRI FFI S:  What about Friday, the 27th?

MS. DWER: What about Friday, the 3rd of August?

DR. CHI APELLA: Well, it was later in August. I
mean we only looked at up to the 17th. What about later in
August ?

MS. HOLMES: Friday, the 3rd would work for us if
you believe that you'll be back.

MS. HOLMES: Yeah, | should be back by Friday.

MS. KRESS: So you're |ooking at Friday, August
3rd, right now?

M5. HOLMES: Un- huh.

MS. KRESS: Let's check. Friday, August 3rd.

CHAI RPERSON CROSS REI D If it's that -- you
know, | nmay be able to.

MS. KRESS: The 3rd?

CHAI RPERSON CRCSS REID: | may be able to, but at
| east we'll have three, nmaybe four. Is that good? Mtten,
Giffis, Levy?

MS. KRESS: Speak now, anyone. August 3rd?

MEMBER LEVY: | don't -- | have a conflict on a
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Friday, but | don't believe it's the 3rd, and | don't have that
date in front of nme. | believe |I'm avail able though.

CHAI RPERSON CROSS REI D: Ckay, and then everyone
el se, ANC, Ms. Dwyer?

M5. DWER: Yes.

CHAlI RPERSON CROSS REI D And |I'm sorry. Your
name?

DR. CHI APELLA: Dr. Chiapella.

CHAI RPERSON CROSS REI D Oh, okay. Al right.
Dr. Chiapella, that's okay with you?

DR. CHI APELLA:  Yes.

CHAI RPERSON CROSS REI D Okay. Then Friday,
August the 3rd, it is. W'Il just put that day, and then we'll
start in the norning?

MS. KRESS: You pick when you --

CHAI RPERSON CROSS REI D Yeah, 1'd like to start
in the norning and try to, you know, get done with it.

M5. KRESS: Start at 9:30 Friday norning?

CHAlI RPERSON CROSS REI D Un- huh.

M5. KRESS: Okay. Nine, thirty, Friday norning.

COW SSI ONER M TTEN:  And be done by 127

CHAI RPERSON CROSS REI D: Ri ght, right.
Absol utely. Okay. So then that's resolved. So now we go to
the other prelimnary matters, one of which is party status. |
think that we had one request for party status.
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MS. BAILEY: Madanme Chair, would it be okay if |
called the case before you do party status?

CHAlI RPERSON CROSS REID:  Sure.

MS. BAI LEY: Applicant -- [I'm sorry. Appeal
16716 of Nebraska Avenue Nei ghborhood Association, pursuant to
11 DCWMR 3100 and 3101, from the administrative decision of the
Zoning Administrator, Departrment of Consunmer and Regulatory
Affairs, in the issuance of a building permt number B435464,
i ssued on March 3rd, 2001, to Sunny and Louis Keyes, et al., to
permit the construction of a 102 unit handi capped, assisted
living apartment residence in an R-2 and R-5-D district at
prem ses 5111, 5113, 5117, 5119, 5121, 5123, and 5125
Connecticut Avenue, N W, and 5201, 5203, and 5205 Chevy Chase
Parkway, NW The property is located in Square 1989 on Lots
49 through 57 and 161.

All those wishing to testify, would you please
stand? Raise your right hand, please.

(Whereupon, the w tnesses were duly sworn.)

MS. BAILEY: Thank you.

Thank you, Madanme Chair.

CHAlI RPERSON CROSS REID:  All right. Let's first
take up party status. I think we have one request for party
status; is that correct, M. Bailey?

MS. BAILEY: Party status, no. \What | have are
prelimnary matters. There are three prelinmnary matters |
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t hought the Board was going to take up, but | don't have a
request -- this is an appeal, and normally we just have the
Appel I ant and the Intervenor.

CHAI RPERSON CROSS REI D: Oh, okay. Al'l right.
Then there's no party status. Ckay.

Then we have three matters that we are supposed
to take up this afternoon. Now, there was an issue regarding
the Zoning Conm ssion nenber on the BZA, and Ms. Mtten is
going to speak to that. This has been raised with regard to
this particular case.

COW SSI ONER M TTEN: Yes. At the hearing that
we had on the notion to recuse Board Menber Renshaw, the issue
was rai sed about whether or not it would be appropriate for the
Zoni ng Commi ssion menber to sit on this case, given that we had
heard a rezoning application for a series of properties that
i ncluded the property that's the subject of this appeal. So
this statenent is in that regard.

Wen Congress created the BZA in 1938, it
expressly provided that one nenber of the Zoning Comr ssion
woul d serve as a nenber of the BZA. In 1975, the District of
Col unbia Court of Appeals in a case called Sheridan-Kaloram

, I il o [ : [ ,

Adjustnment reviewed the relationship between the Zoning

Comm ssion and the BZA. The court characterized the BZA as "an

adjunct of and in a sense conplenentary to the Zoning
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Commi ssion," and recognized that the Zoning Conmi ssion nenber
of the BZA would be in regular contact wth other Zoning
Conmi ssion menbers and aware of their views as to matters
actually pending before the Conmi ssion and matters of genera

policy.

The court stated that while the Zoning Comm ssion
menber to the BZA is thus authorized to express the
Commi ssion's general policy as concerns the Board and to cast
his or her vote with full know edge of the attitudes and policy
positions of the other Comm ssion nenbers, he or she is bound
to cast a vote in the BZA proceedi ngs based exclusively on the
BZA record of proceedings.

The court concluded that there is "no essential
conflict between serving as a Zoning Comm ssion nenber of the

Board and casting a vote based exclusively upon the record

before it," end quote.
In light of the statutory scheme which places a
menber of the Zoning Comm ssion on the BZA, | do not believe

that there's any conflict in my participation in this BZA
appeal. Nonetheless, if any parties to the appeal believe that
there are any specific materials in the Zoning Conm ssion case
file or transcript that should be included in this appeal and
subject to cross exam nation and/or response, | would encourage
you to bring that material to the attention of the BZA during
the hearing so that the Board can determ ne what would be the
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nost efficient means  of considering it and any cross
exam nati on or response.

Thank you, Madame Chair.

CHAI RPERSON CROSS REI D: Al right. Thank you
very rmuch.

We'll nmve now to there was a request for
clarification fromDr. Chiapella.

DR. CHI APELLA: Yes.

CHAlI RPERSON CROSS REID:  From the Nebraska Avenue
Nei ghbor hood Association, and that was in regard to the
properties owned by Sunrise, and the issue was raised that the
Sunrise -- established that Sunrise was not at this tinme the
owner of all of the properties which the Zoning Adm nistrator's
deci sion is being appeal ed.

And we discussed that, and it was deternined that
basically it is not required that the Applicant own all of the
properties that is a basis for this particular case.

And if there is any further coment, Dr .
Chiapella, on this issue, then we'd like to hear it, but our
understanding is that that is not necessary that Sunrise own
all of the properties.

DR. CHI APELLA: | appreciate that clarification.

Does that nean that other owners may join as parties or is
this the cutoff date for that? I just wanted clarification
because there are other owners.
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MS. DWYER: Madame Chair, | can clarify for the
record. As of this date, Sunrise is the owner of all
properties. It may not have been reflected in the city's

records at the time that M. Chiapella checked, but we can file
information as to the closing dates on all properties.

So Sunrise owns all of the properties that are
the subject of this appeal.

CHAI RPERSON CROSS REID:  Ckay. Al right. Thank
you very rmuch.

The other issue that was raised in this request
for clarification was in regard to M. Ruiz.

M5. DWER M. Ruiz.

CHAI RPERSON CROSS REI D Rui z.

M5. DWER: Right. M. Ruiz is the architect for
the project, and we see no conflict in his appearing as an
expert witness at this hearing, particularly since he has
desi gned the buil di ng.

One of the issues raised in this request for
clarification is that M. Ruiz subnmitted an environnental
i npact screening form We questioned why that issue was even
raised, but | wanted to state for the record that we wll
object to any testinmony or information that's submitted with
regard to the environnmental inpact screening form or the
Envi ronmental Policy Act because this Board has clearly said
that that is not within its jurisdiction when it is hearing
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appeal cases.

So as to that issue, we ourselves wanted to
clarify that.

I would also like to point out that we received
copies of these three notions when we arrived this afternoon.
So this is the first tinme that we've had a chance to respond
O herwise we could probably have clarified sonme of this
i nformati on before this evening.

CHAlI RPERSON CROSS REI Dt Okay. I think that in
regard to M. Ruiz being an expert witness, that is sonething
that is determned -- will be determned by this Board, as to
whet her or not we feel that he has denopbnstrated that he has the
expertise to be able to testify as an expert.

And as to the submission of the environnental
i mpact screening form | think that becomes a npot point
because, again, that is not something within the purview of
this particular Board, in the first place.

And the other thing and the other and last thing
is a request to strike -- no.

MS. DWYER: Madanme Chair, if | may address this,
and again, if we had seen it in advance, we could clarify it.

CHAI RPERSON CROSS REI D: Okay. No, this is in
regard to -- | haven't even said it yet.

M5. DWYER:  Ckay.

CHAI RPERSON CRCSS REID: This is in regard to the
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set -down rul e.

MS. DWER: Right.

CHAI RPERSON CRCSS REID:  And the participation of
Corporation Counsel, and there was an issue raised about sone
nmeeting that it was learned that it was overheard that the
opi nion of the Corporation Counsel as to the set-down rule came
out .

And in that regard, the Board feels that this is
something that's taken out of context, and basically it's
hearsay, and as such, the representations of the statenments
that were made cannot be verified, and when this Board feels
it needs to do so, we do seek opinions of Corporation Counsel,
but there is no need to formally strike from the record the
informati on that has been subnmitted by Corporation Counsel to
us, and this information had been requested to assist us in
being able to carry out our duties.

This was not a notion, but | guess it's just
basically an FYl type of thing to discuss the rationale behind

our actions.

Yes.
MS. HOLMES: If | mght add, | have an addition
to the notion that was made. There was a notion made or

denom nated request to strike from the record this material.
However, as | have read what is in the record, it appears that
i nformati on about the Corporation Counsel's views have been
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conmuni cated in sone fashion to Sunrise, which nmeans that the
Corporation Counsel's witten opinion, which | understand was
issued on this point, is no longer privileged because it has
been conmunicated to soneone outside of the attorney-client
privil ege.

And we have been requesting this opinion for

nmonths fromthe city and had been denied it on the grounds that

it is privileged information. That is obviously no |onger
correct, and therefore, | ask to be provided a copy of the
opi ni on.

CHAI RPERSON CROSS REI D Okay. Why don't we let
Cor poration Counsel, Ms. Sansone, respond to that, please?

MS. SANSONE: Madanme Chair, in regard to any
Cor poration Counsel nenmorandum that was provided to DCRA that
was privilege, the privilege is held by DCRA, and that is the
entity that would have to waive the privilege or possibly if
they did, in fact, release the witten opinion to Sunrise, then
they would have waived the privilege by sharing it outside
their departnent.

However, | would not be in a position to say
whet her or not DCRA has waived any privilege. That really you
would need to inquire from DCRA, and M. Bennett is here as
their attorney representing themtoday.

M5. DWER: And, Madane Chair, may | speak to the
assunption in this, which is that Sunrise has the Corporation
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Counsel opini on?

W do not; we have not; and we have seen it.
What we have relied upon in our statenent that this project is
vested is a 1987 Corporation Counsel opinion which we attached
to our statenent as Exhibit J, and our assunption that any
subsequent opinions by Corporation Counsel would be fully
consistent with that.

CHAI RPERSON CROSS REI D Okay.

MS. HOLMES: Let me clarify ny nmotion as well. |
was not, because | have no know edge of whether a witten
opi nion was provided. My point is that information was
conmuni cated, and as soon as information that is wthin the
attorney-client privilege is comunicated to soneone outside of
the privilege, then that information is no |onger privileged
and should be provided to other parties as well, and it's ny
contention that that's what occurred in this instance.

CHAlI RPERSON CRCSS REID:  But | think what we have
established here this afternoon -- this evening is that the
informati on that was alleged to have been given to Sunrise, the
attorney has said that there was no information that was given
to them excl usive of what was given to anyone el se.

And the other part --

MS. HOLMES: |'m checking for the reference. |'m
sorry.

CHAI RPERSON CROSS REI D Okay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

200

MR BENNETT: Madanme Chair, |'m WIIliam Bennett.
I'm also wth Corporation Counsel's office, but I'm
representing the Zoning Adm ni strator.

There was an opinion fromnmy office addressed to
the Departnent of Consuner and Regul atory Affairs, and when we
do an opinion, that opinion is for the benefit of the
requesting party, and to ny know edge, that opinion has not
been shared outside of the departnent.

However, it has to do with the vesting issue, and
because of the determination of the departnment that the
application was filed before the Zoning Conmm ssion schedul ed
its hearing, that is consistent with the result obtained in
opi ni on.

MS. HOLMES: May | refer you to page 8 of the
Applicant's filing? It's undated. It's their filing entitled
"Statenment of Sunrise Connecticut Avenue Assisted Living LLC
Owner," page 8, in the niddle of the page, the sentence
begi nni ng, "As the Ofice of Corporation Counsel has
determined, the set-down rule is inapplicable in the subject
situation because the building permt application was filed
before the down zoning was set down for hearing."

I think they're tal king about this case.

CHAI RPERSON CROSS REI D: But | think Ms. Dwyer
alluded to the fact that that was an opinion that was
promul gated --
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MS. DWER And we reference in that sane
par agr aph - -

CHAlI RPERSON CROSS REID:  -- in 1987.

M5. DWER: Well, that's in paragraph -- Exhibit

J. We reference that same Exhibit J, which was a 1987 opi ni on.

CHAI RPERSON CROSS REI D Yeah. So that -- okay,
but | think that the point that's being nade --

MS5. HOLMES: But --

CHAI RPERSON CROSS REID:  Excuse nme. | think that
the point that's being made is that there could have been any
nunber of Corporation Counsel opinions regarding the sane
i ssue, but the facts of the matter remmin the sanme as to the
vesting portion. They were establishing the rule for vesting,
and regardless as to where it cane from the rule remains the
sane.

I think that's what you're getting to, not the
origin of it.

MS. HOLMES: I would understand that, and | do
under stand, but --

CHAI RPERSON CROSS REI D: Not the origin of the
meno, but the basic vesting and establishing what that rule is
and how it pertains to this case.

MS. HOLMES: Ri ght, and the context of the nenp
as they presented it was that that determination had been made
for this matter, and | understand that there is a Corporation
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Counsel neno.
CHAI RPERSON CROSS REID: But | think that --

MS. HOLMES: It mmy not say that, but --

CHAI RPERSON CROSS REID: | think that it was --
MS. HOLMES: -- they're alleging that it does.
CHAlI RPERSON CRCSS REID:  -- nmmde -- that the nenp

referred to the issue of vesting in regard to this case or any
ot her case that came before this Board. I think that was the
poi nt that was bei ng nade.

COW SSI ONER M TTEN:  Madane Chair.

CHAI RPERSON CROSS REID:  Yes.

COW SSI ONER M TTEN: If I could just help to
clarify, which is M. Bennett appropriately characterized it as
an opinion, this Board deci des whether or not the set-down rule
applies in a particular case. W can seek advice from
Cor poration Counsel and parties can nmake their positions known,
but it's our decision to nmeke.

So it has not been -- that decision has not been
made yet, regardless of the way that it's been characterized in
this particular case.

MR. BENNETT: If | nay in response to Ms. Mtten,
you're correct in that, and |I'm sure over the course of the
hearing that there will be legal argunents as to addressing
that very issue.

CHAI RPERSON CROSS REID:  All right. Well, thank
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you very rmuch.

I think that that sufficiently addresses that
particular matter or that request. It was not made as a
noti on.

So now let's nmove to the last and final one.
think | said that before, didn't 17

MS. DWYER: Your Honor, | forgot this one.

M5. HOLMES: Could | just nention | have two
additional prelimnary nmatters.

CHAI RPERSON CROSS REI D Okay.

MS. HOLMES: | don't know how |l ong your list is.

CHAI RPERSON CROSS REI D Let's dispose of this

one.
M5. HOLMES: That's fine.
CHAI RPERSON CROSS REI D Let us dispose of this
one. It's the last one that we have, and that is the notion

for the participation of four Board nmenbers, and there was a
request, again, submitted by the Nebraska Avenue Nei ghborhood
Association, letter signed by and a nmotion signed by or
presented by Dr. Chiapella, in which there was a request that
there be four Board nenbers sitting on this particular case,
and they would want to bolster their position by presenting an
argunent for that.

And basically the Board has functioned in sone
instances with three nenmbers or four nenmbers or five nenbers.
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Qur regulation requires that there be a quorum of three.

Any di scussion on this matter, Board nenbers?

MEMBER GRI FFI S: I think our regulations, 11
DCMR, are fairly clear on our own operating, and | don't think
we need to spend nuch nore tine on the notion.

CHAI RPERSON CROSS REID:  The motion on the floor
isto --

MEMBER GRI FFI'S: Do we need a notion?

CHAI RPERSON CROSS REI D Well, there's a notion
by a party. So we have to --

MEMBER GRI FFI S: W have to respond to this

t hi ng?

CHAlI RPERSON CROSS REID:  Yeah.

COW SSIONER M TTEN:  Wel |, before we even go to
a specific response, | guess | wouldn't want to -- |I'mnot sure

that this is properly before us, and the reason | say it is in
any conplex case we strive to have as nmany Board nenbers
sitting on the case as possible because that's just the way we

do busi ness.

But there's no guarantees. So if we deny the
notion, | wouldn't want to say, well, we're not having four
Board nenbers, and if we grant the notion, | wouldn't want to

say we're guaranteeing four Board nenbers.
So that's why |I'm not clear, and maybe Ms.
Sansone could say whether or not this is even a proper notion
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for us to consider.

M5. SANSONE: Madanme Chair, | would suggest this
is not a proper notion. The Board's rules provide the full
menbership is five menbers. A quorum is three. By virtue of
the Zoning Act of 1938, as well as the Board's own rules, any
action on this appeal will require the positive vote of three
of the nmenbers. So that could be three out of three or it
could be three out of four in this case.

And | think the concerns raised by Menber Mtten
are valid. You know, the Board does try to have as nmany people
here as possible, but there are things that cone up that
soneti mes make that inpossible, and the Board should adhere to
its rules and custons in hearing these cases, and it probably
is not necessary to actually rule on this notion.

CHAI RPERSON CROSS REI D: So basically don't box
ourselves in inadvertently by trying to respond to the notion
when we just offered it under our rules and regulations that we

are conpelled to operate under.

Yes.

DR. CHI APELLA: I understand the Board is mnaking
an effort to have four nmenbers participate. That's ny
understanding here, and | wuld be happy to wthdraw the

nmot i on.
CHAI RPERSON CROSS REI D: Sur e. You can just put

it in the formof a request and just request that there be four
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Board nenbers, and we --

DR. CHI APELLA: | so request and | --

CHAlI RPERSON CROSS REID:  Ckay.

DR. CHI APELLA: -- appreciate the opportunity.

CHAI RPERSON CROSS REID:  Thank you very much.

And we would meke all effort to try to conply
with that request.

DR. CHI APELLA: Thank you very much.

CHAlI RPERSON CROSS REID: Ckay. Now, that is al
that we have, | think, and | understand that you have --

MS. HOLMES: | have two additional prelinmnary
matters, both dealing with situations of disqualification.

The first prelimnary is that | wuld nmove to

reinstate Board Menber Renshaw to this Board of Zoning Appeals

on this matter. She was not disqualified under any reasonable
standard of disqualification. My understanding is -- of
course, | was not present at the discussion of this because it
was schedul ed so precipitously. | wasn't avail able.

But ny understanding is that she was not
di squalified for actual bias and, indeed, she did not have
actual bias. | think that's pretty well established.

And so it appears that the only basis for her
disqualification was an allegation that she had received public
informati on of the sort that every Board nenber who is likely
to participate in this appeal has also --
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CHAlI RPERSON CROSS REID:  Okay, but --

MS. HOLMES: -- no doubt encountered.

CHAlI RPERSON CROSS REI D -- wait one second. I
don't know if it's proper for us to revisit this particular
i ssue. We did this last week, and we took a vote on it, and
that vote established the fact that M. Renshaw would be
recused. We asked her first if she would recuse herself.

She didn't want to do that, and then based on the
rules and regul ati ons under which we have to operate, we then
took a vote, and that vote resulted in her being recused, and
that was al ready taken care of |ast week.

So | don't what -- | don't think -- | don't know
how the other Board nenbers feel about this -- that we should
revisit that whole issue again this week because that's been
resolved, and it was -- it was a very difficult decision for
this Board to make. Understand that.

MS. HOLMES: | understand.

CHAI RPERSON CROSS REID: 1t was not anything that
any of us were happy about having to do. Nonetheless we were -
- our hands were tied by our rules, and that's what we did.

MS. HOLMES: If | could turn to my second
di squalification subject, and then reserve the right to just
return once --

CHAI RPERSON CROSS REI D Okay.

MS. HOLMES: -- more briefly to that issue, |
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have come to the realization that a staff menmber on the Board
here by the name of Richard Nero was an enployee of W]Ikes,
Artis law firm during the period when that |law firm represented
Sunrise, and indeed, he worked on the Sunrise matter, and he
has not been disqualified from handling any of the nmatters

relating to the instant application.

Now, if M. Nero were an attorney, which |
understand he is not, I woul dn' t j ust be making a
di squalification notion. I would be |ooking at professional

responsibility issues because it would be very clearly a
vi ol ati on of professional responsibilities of an attorney to be
enpl oyed by a party to a matter working for a law firm and then
to turn around and assist a Board in adjudicating that sane
matter. It's clearly inproper.

He is not, however, an attorney. That does not
make it any less inproper, and the difficulty it presents is
that it not only nakes it inproper for him to participate
because he has had this connection, worked on the identical

matter, signed letters that were sent to the city officials

relating to this i denti cal proj ect ; not only is he
di squalified, but he has, | understand, because | have before |
realized this connection, | dealt with him on a nunber of

procedural matters, and so it's clear that he has assisted in
the Board's resolution of this mtter. He's assisted in
procedural issues. He has presumably forwarded nmmterials to
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you, provided information to you as Board nenbers.

So that his disqualification, which is apparent
and should have been identified earlier, but unfortunately was
not, has had the effect of tainting every nenber of the Board
who has received information from him or dealt wth him
relating to this matter.

CHAI RPERSON CROSS REI D: Okay. Ms. Sansone, |
ask you to pl ease respond.

MS. SANSONE: Yes, Madane Chair.

The O fice of Zoning and O fice of Corporation
Counsel are aware that M. Nero did have involvenent in this
matter while he was in private enmpl oynent. However, he has not
provided the Board with any information, verbal or witten
i nformati on, concerning this case procedurally or as to the
subst ance of the case, and he will not be.

He is disqualified by virtue of his previous
enpl oynent. There's no question about that.

He did apparently work with the parties on some
procedural issues, and as far as | was able to determ ne, the
were just general matters that you would do in dealing with the
public, but he has not, to my know edge, had any invol venent at
all with the Board on this case.

And therefore, | nean, he is disqualified from
providing the Board advice or information on the substance of
this case. That is true, but to my know edge, that has not
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occurred and will not be occurring.
MS.  HOLMES: Well, if 1 ~could return to ny
earlier concern, the reason | raised it is that | have had a

nunber of dealings with M. Nero as to the procedural matters
relating to this matter.

In particular, when we learned, | believe, in
June that the matter was set down for hearing on July 10th, |
let M. Nero know that. W filed a notion, you may recall
asking that it be delayed to a later date in July or else later
in the sumer, and | discussed with himat sone |length the fact
that that was the only week in July and August, that | was
going to be out of town at that tine.

And M. Nero also had played a role, and |
di scussed with ny concerns when the ANC was finally alerted to
the fact that there was a motion to disqualify M. Renshaw.
Al t hough the nmotion was filed in May, it did not make its way
to any ANC Commi ssioner until a few days before the hearing was
schedul ed on July 10th, and M. Nero played some role in that.

It was scheduled for July 10th. Now, |'m not
saying M. Nero intentionally scheduled this hearing or had any
role to play in scheduling this procedural matter for the date
that | was out of town, but you can understand the appearance
concern that creates, that someone who was involved with a
party knew that | was not available on that date and,
therefore, had no opportunity to make the presentations | would
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have made at the tinme about the lack of disqualification of M.
Renshaw.

CHAI RPERSON CROSS REI D:  COkay, okay.

MS. HOLMES: So it has created a particular
difficulty.

CHAI RPERSON CROSS REI D: Al right. So what do
you want us to do?

MS. HOLMES: As | said before, I think I should
be heard on the reinstatenment of Board Menmber Renshaw, and in
addition, | would respectfully request that there is at least a
concern that every nmenber of the Board is disqualified because
of this and a new Board needs to be constituted to hear this
mat ter.

CHAlI RPERSON CROSS REI D Board nenbers?

COW SSI ONER M TTEN: I guess | have two things
to say. One is that | think that given the situation that Ms.
Hol mes has outlined, | think we could give her a few ninutes to
make her case for | would call it a nmotion for reconsideration
on our part, and then we could see if there was any interest on
the part of the Board in doing that as it relates to the
recusal of Board Member Renshaw.

But on the issue of the disqualification of the
Board, | think that just in the same way that we do not de
facto recuse ourselves or Board nenbers because soneone asks us
to, they have to establish that they have, in fact, been
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tainted in some way.

I think absent a showing on your part that we
have been tainted, | don't think it would be appropriate for
this Board to be disqualified.

So you yourself when you nentioned your contact
with M. Nero, you did say very specifically it was procedural
matters, and | think if there were substantive matters that you
felt that we had been -- had conversations or been influenced
by M. Nero in some way, that would rise to a different |evel.

Even though |'m unaware of it, | have not personally had a
conversation with M. Nero, and perhaps each of us could go on
the record and say whether we've had any conversations with M.
Nero on anything related to this case.

And so that concludes what | have to say about
the second point, but the first point, | think, in fairness,
since there was this inadvertent scheduling, and Ms. Holnes is
the representative fromthe ANC, | think in fairness we should
gi ve her five mnutes and hear her.

CHAI RPERSON CROSS REID:  Comments, M. --

MEMBER GRI FFI S: That would be fine with ne.
Just in terns of nmaking conments regarding M. Nero, | can
unequi vocal ly say | have not had a conversation with M. Nero
based on this case, and in fact, if he has sent information, |
was unaware that he was the sender. CQutside of the case that |
got, | have no idea who sends it except fromthis office.
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CHAI RPERSON CROSS REI Dt | certainly don't think
that 1've been tainted, M. Hol nes. If | understand you
correctly, you're saying that you want the Board to disqualify
themsel ves. You want us to disqualify ourselves based on your
assertion.

M5. HOLMES: If M. Nero has participated in this
matter, yes.

CHAI RPERSON CROSS REID: No.

MS. HOLMES: | think it does disqualify you.

CHAI RPERSON CROSS REI D Okay. Well, 1 don't
think so. | don't think we've been tainted. | know this Board
menber has not been, and | don't think that -- | think that the
I evel of -- the fact that M. Nero happens to work for the BZA
now would, in effect, cause himnot to be able to -- that his

working here would then give you cause for a basis for us
di squalifying ourselves. There is -- | see no reason for that.

| certainly don't think that we have been in any
way influenced or tainted by the fact that he previously worked
somewhere el se, that we have had sonme type of involvenent with
this particular Applicant.

MEMBER LEVY: For the record, I'd like to add
I"ve had no conversations either with M. Nero, and | echo M.
Giffis' remarks that if he provided the information in the
packets, | have no know edge that it was him specifically
ei t her.
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COW SSI ONER M TTEN: And, Madanme Chair, | mnight
al so just add that perhaps Ms. Kress could make sure just so
that everyone's nmind can be at peace that M. Nero won't have
any further participation in this wmtter, procedural or
ot herwi se, and then this issue won't |inger.

MS. KRESS: I would just say, first of all, he
did not provide the information in the package. This is
information that cones into the record, is copied by sonmeone
el se. He doesn't even read or see it unless he has a need to
go in for some procedural to make sure sonmething has been
schedul ed.

He al so does not do scheduling. | and | alone do
all scheduling here. He will gather information, but it cones

to me and all final decisions are nmade by ne.

And | can speak a little about the hearing on
Anne Renshaw s recusal was scheduled earlier, and then
conditions beyond the Board's control, it was then pushed to a
| ater date, and it got pushed and pushed until the only date

left was the week right before this week, which was set to neet
your schedul e.

But it got delayed and not on purpose, and if you
go back and read the various transcripts, you will see how that
happened and why.

And to ny know edge his only participation has
been procedural. In fact, that is his only participation role
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on appeal s, period, is procedural.
MS. HOLMES: And is it ny understanding that you

intend to allow him to continue to participate in procedural

matters?

MS. KRESS: There -- it is -- he is conplete and
finished now, and, no, he wll not participate anynore. He
participates in the beginning stages. From here on it is

handl ed by the nenbers and the staff that you see here today.

Once it gets into the hearing room he has no

reason to interact anyway. So it wouldn't happen as nornal
process, and | guarantee you it will not happen, period.

CHAI RPERSON CROSS REI D I don't think -- excuse
me. | don't think that "participate" is good word.

M5. KRESS: |1'msorry. Yes.

CHAlI RPERSON CROSS REI D I think that in the

course of his duties that he performs here that there was --
there may have been sone type of work or sonething that would
be germane to the intake that is done for all cases that cone
into --

MS. KRESS: But appeal s, no. That's a different
situation.

CHAI RPERSON CROSS REI D In this instance you're
sayi ng that he was not even --

MS. KRESS: Involved in the intake, no.

CHAI RPERSON CROSS REID: At all.
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M5. KRESS: No.

CHAI RPERSON CROSS REI D Okay.

MS. KRESS: Procedurally he did speak to what was
to happen when and what was supposed to be involved. | need to
clarify this because --

CHAI RPERSON CROSS REI D Okay.

MS. KRESS: -- his new role is to review and to
advi se applicants on whether their application is conplete or
not, but then to go further and to comment even personally on
whet her he thinks the relief being requested is appropriate or
not .

He didn't do that. In fact, | wll tell you I'm
the person who did that on this particular case. So | know who
did it, but he did not do that.

MS. HOLMES: Well, | know that | was referred to
hi m on several occasions when | called for information. So it
was clear to nme for some period of tinme that he had
responsibility for the matters that | was addressing relating
to this matter when he should have been disqualified fromthat.

Can you tell me what date at which he has been
told not to handle matters relating to this case?

MS. KRESS: I nean, absolutely affirmatively as
of today, but he had stopped prior to that. I think the only
conmuni cations, unless you know something that | don't,
happened with you. So you are the person npbst know edgeabl e
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about what happened and what he coul d have tainted.

[ believe | had all of the rest of the
conversations with the Applicant, the person bringing the and
persons bringing the appeal today.

DR CHI APELLA: The ESI did talk to him about
sone pr ocedur al matters. I actual ly don' t remenber
specifically. I think I asked him some questions, and | did
send in a couple of Emuils. He responded in one case that the
attachnment didn't cone through, and in the other case that it
wasn't appropriate to send E-mails.

M5. KRESS: Yet.

DR. CHI APELLA: That was it. That's what |
remenber .

MEMBER CGRI FFI'S: Madame Chair, | think we've been
pretty clear on this. Mybe we want to nove on unless you have
ot her things.

MS. SANSONE: Madanme Chair, there's only one
other point, | guess. W've referred to the Board' s packages,
and | just wanted to clarify for everyone those packages are
exact copies of the public file in this case. There woul d be
no other material in them other than what is in the public
record.

CHAI RPERSON CROSS REI Dt Ckay. Well, | think
your bringing out these issues we appreciate, Ms. Holnes, and |
think that the Board feels very strongly that there is no basis
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for us to feel that we've been influenced or, quote, unquote,
tainted by the fact that M. Nero happens to now be enpl oyed by
the O fice of Zoning.

Now, t he | ast i ssue in regard to the
reconsi deration of the recusal of M. Renshaw, Ms. Mtten has
said that she recommended giving you five mnutes to discuss
that further.

If other Board nenbers are agreeable to that, we
can do that or we can decide that we've already taken care of
it.

MS. DWER: Madame Chair, | would object to
reconsi deration. I think that Ms. Hol mes has had the
opportunity to file any witten materials on that notion and
put it in the record, and | think that the Board -- | believe
that the Board should stand by its earlier decision and not
allow this additional time at this point to reconsider a
decision that was well -- in our opinion, well thought out and
wel | reasoned, and should not be revisited.

CHAlI RPERSON CROSS REI D: And anot her thing, too,
Ms. Mtten, is that if, in fact, we do allow Ms. Holnmes the
opportunity to express her feelings about the recusal or ask
for reconsideration, we have to also give equal tine to the
attorney for Sunrise, and so this can kind of get detracted.

COWM SSI ONER M TTEN: That's fine. I mean, |'m
very confident in the decision that we nade, but given that
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there was sonme suggestion that the ANC was purposely excluded
from the hearing at which we had that, that was the only
reason | suggested it.

MEMBER CGRI FFI'S: Yeah, | didn't see a strong case
for why should entertain |ooking back and hearing other
di scussions on the reinstatement. Hearing the issue about the
staff nenber, Nero, my understanding was there was sone tie to
how the schedule was manipulated so that people couldn't be
t here.

I don't think that's clear. I don't think that
makes a case for wus hearing other comments about it, and
frankly, 1'm not prepared to revisit that issue or take action
that woul d change that issue that's already been deci ded.

So | wonder what the purpose would actually be.

CHAI RPERSON CRCSS REID: Al right. Then | think

that -- M. Levy, did you have any coment on this particular
i ssue?

MEMBER LEVY: | don't. I, frankly, don't know
where | stand on that because | wasn't sitting on the Board

when that vote was taken.

CHAI RPERSON CROSS REI D: Ri ght . So | think that
it would probably be best if he were not to vote in this regard
because of two things. One, he wasn't here for the first vote.

That's one thing, but secondly, he has not had any information
or material subnmtted to himthat would prepare himto be able
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to vote.

So that being the case, | think that we should --
then we'll just take up the notion and vote on the notion, and
that is to reconsider the recusal of Anne Renshaw. Is there a
second?

COW SSI ONER M TTEN: Just to clarify before you
go --

CHAI RPERSON CROSS REI D Okay.

COW SSI ONER M TTEN: -- before you go there, if
you even let Ms. Holnes' issue rise to the level of a notion
then you just entered into --

CHAI RPERSON CRCSS REID: It's already a notion.

COW SSI ONER M TTEN: well, if it's properly
bef ore us.

CHAlI RPERSON CROSS REID:  Ckay.

COWM SSIONER M TTEN:  Which | don't know if it is
because there's opportunities for reconsideration that |

understand typically cone at the end after everything is over

with, but sonebody could -- | nmean after the whole case is over
Wit h.

CHAlI RPERSON CROSS REI D I think that that's a
good point that you're making. I think that typically, M.

Sansone, do we not take up the issue of reconsideration after
the order has been issued, within a certain tinme period after
the order has been issued? Then we take up a motion for --
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excuse ne. Then we entertain a --

MS5. KRESS: You can do it that way or you on your
own notion any tinme before the order is signed can reevaluate
what you've done. You can do it either way. Both are within
your procedures, but it has to be you on your own npotion, not
respondi ng to her notion.

Do you understand what |'m saying? On your own
noti on you can reconsider, but you cannot entertain her notion
until the witten order on your notion is out, and then once
that's out, then she can file for a reconsideration or a
reheari ng.

CHAI RPERSON CROSS REI D Well, then that being
the case, | don't -- | don't a notion. W don't have a notion.

MS. KRESS: You don't have a valid nmotion in
front of you right now.

CHAI RPERSON CROSS REI D: So it would not be --
excuse ne -- it would not be proper for us to vote on M.
Hol mes’ notion until after the order has been issued, correct?

MS. KRESS: But nmay | volunteer sonething
procedural ly? Basically | was just talking with Marie. We're
going to try and get this order out in the next couple of days.

Once that order is out, then you have ten days to file for
reconsi deration or rehearing, and so there would be tinme prior
to the August 3rd, if you chose to pursue this; there would be
time for you to respond and list your reasons and nmke your
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case why.

MS.  HOLMES: So | take it the Board is, in
effect, denying -- my notion was actually to reinstate M.
Renshaw. You've construed it to be a mtion for
reconsi deration, which is untinely. I"I'l consider nmaking that

| ater, and you're denying ny nmotion to reinstate her.

CHAlI RPERSON CROSS REID: | think that --

M5. KRESS: It's not properly here yet.

CHAI RPERSON CROSS REI D I think what you heard
was that if we wanted -- if the Board menbers wanted to
reconsider it, then one of us could put the nmpotion on the
floor. However, for it to come froma party, it would have to
be ten days after the order is issued, and Ms. Kress has said
that you wll have an opportunity to do that if you wsh
properly because the order cones out in a couple of days, and
then there's certainly time between the tine that the order
conmes out and the tine that we actually start the case, which
is on the 3rd of August for you to have the opportunity to put
a motion in for reconsideration.

I think that would probably be the best way to
proceed.

M5. HOLMES: Thank you. | appreciate your
consi deration of these issues.

CHAI RPERSON CROSS REID: Thank you.

MS. DWYER: Madanme Chair, | have one prelimnary
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matter. In reviewing the rules of the Board for appeals, the
Appellant, and in this case there are two Appellants, the
nei ghborhood association and the ANC-3G  which joined the
Appel lant, are required to file 14 days before the hearing a
pre-hearing submission that includes copies of any exhibits
they intend to use at the hearing, any photographs, any charts,
the nanes of expert witnesses, and their qualifications.

None of this information has been filed in the
record, and we understand for the first time this evening that
they do have an expert wtness, and there are obviously
exhi bits that they brought this evening.

So | would request that the Board require the
Appel lants to conply with the rules and to file 14 days before
the next hearing the information that Section 3112.10 requires
so that we all have notice and an opportunity to respond.

M5. HOLMES: If I can request clarification, it
was nmy understanding that the ANC s statenent was filed 14 days
i n advance.

CHAI RPERSON CRCSS REI D Vell, be it as it my,
| ook. Let's not split hairs. I think that we're all tired,
and we're all ready to go hone.

MS. HOLMES: Well, |I'm confused.

CHAI RPERSON CROSS REI D: At this point in time
there's plenty of tinme. VWhat ever you didn't submit, there's
plenty of time to get it in within 14 days before the hearing
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on August the 3rd. So that could be taken care of; is that not
correct?

M5. HOLMES: That is correct.

CHAI RPERSON CROSS REI D So | think everyone is
clear with that.

MS. HOLMES: It's my understanding we already did
it, and if you didn't get it for sonme reason, | need to know
t hat because we don't want to do it again

CHAlI RPERSON CROSS REI D: Well, then staff --
excuse ne. Talk to staff, and determine if there is sonething
that we didn't get and if so, just nake sure that we do.

VS. KRESS: Yes. Let me just comment
procedural |l y. | think Maureen is speaking to sone things that
are typically put in the records that have not been put in and
have not been served on parties, but | wll personally assist
procedurally to review those things with you and make sure we
get all of the right things in as soon as possible.

CHAI RPERSON CROSS REI D: Don't tell me you have a
prelimnary matter, too

DR. CHI APELLA: | have a question because sone of
what we might be addressing now would be in response to
Sunrise's responses. So what we have is kind of an iterative
process, and obviously if information is new to us, we're not
going to be able to conply with that 14-day advance rule.

As one point at issue was this perhaps
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m sinterpretation of the DCRA's sharing or not sharing this
Cor poration Counsel opinion. VWen we just received this, at
that point we respond to sonething that's new to us. So there
will be, if sonmething new cones up, there would need to be the
opportunity to address that.

MS. DWER: Madane Chair, | have no objection to
that. That's the nornmal procedure. \What we have learned this
evening is that there is an expert wi tness that we've |earned
about for the first tinme, and it is the Appellant that has the
burden of proof, and under the Board's rules, any information,
materials not filed 14 days in advance cannot be used at the
hearing, and that would include the photograph, charts, and
ot her exhibits.

And so | would sinply ask that staff work with
the Appellants to nake certain that all of the materials that
are referenced are filed in the record so that everyone has all
of the information before the hearing.

CHAI RPERSON CROSS REI Dt Ckay. That's been
established. She will.

Any ot her comments, questions?

(No response.)

CHAI RPERSON CROSS REI D: Al right. Then this
will then conclude the prelimnary matters for the hearing that
will now be continued to August the 3rd, at 9:30 a.m, for the
appeal of Nebraska Avenue Neighborhood Association, Case No.
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(Whereupon, at 7:06 p.m, the public hearing in

the above-entitled matter was adjourned.)
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